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PART ONE 


Absolutism and the Lutheran Reformation 


I 


The principles of Lutheranism 


‘To begin the story of the Lutheran Reformation at the traditional starting- 
point is to begin in the middle. Luther's famous act of nailing up the 
Ninety-Five Theses on the door of the Castle Church at Wittenberg on 
the Eve of All Saints in 1517 (which may not even have happened)* 
merely marks the culmination of a long spiritual journey on which he had 
been travelling at least since his appointment over six years before to the 
chair of Theology in the University of Wittenberg. One of the main 
achievements of Lutheran scholarship in the past generation has been to 
trace the course of Luther's intellectual development during this forma- 
tive time. The basis for this reinterpretation has been provided by the 
rediscovery of the materials he used in giving his lectures on the Psalms 
in 1513-14, on the Epistle to the Romans in 1515-16, and on the Epistle 
to the Galatians in 1516-17. The outcome has been the suggestion that it 
would only be a ‘slight exaggeration’, as Rupp puts it, to claim that ‘the 
whole of the later Luther’ can already be discerned in the pages of these 
early lecture-notes (Rupp, 1951, p. 39). The implication is that it may be 
best to begin the story where Luther himself began: with the development 
of his new theology, which provided him with the framework for his 
subsequent attack not just on the Papacy's traffic in indulgences, but on 
the whole set of attitudes, social and political as well as religious, which 
had come to be associated with the teachings of the Catholic Church. 


THE THEOLOGICAL PREMISES 
‘The basis of Luther’s new theology, and of the spiritual crisis which 
precipitated it, lay in his vision of the nature of man. Luther was obsessed 
by the idea of man's complete unworthiness. To a modern psychologist. 
this may appear as evidence of a particularly severe crisis of identity, an 
"integrity crisis’ in which the sufferer comes to have a total mistrust in 
the value of his own existence (Erikson, 1958, p. 254). Luther's more 
3 For this allegation see Iserioh, 1968, esp. pp. 76-97. 
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conventional biographers, however, have been content to see this simply 
as a case of ‘pitting one type of Catholicism against another, Augustinian- 
ism against Thomism’ (Bainton, 19532, p. 36). Luther’ vision caused him. 
to reject the optimistic view of man's capacity to intuit and follow the. 
laws of God which the Thomists had characteristically emphasised, and 
led him back to the earlier and more pessimistic Augustinian emphasis 
on man’s fallen nature. 

‘This doctrine not only represented a break with Thomism, but an even 
sharper rejection of the elevated view of man’s virtues and capacities 
which, as we have seen, the humanists had more recently popularised, 
Luther was thus prompted to mount a violent attack on the humanist ideal 
of a philosophia pia, and in particular on the ‘heathen and publican’ 
Erasmus, the most dangerous exponent of their arrogant creed. The 
‘occasion for this definitive breach with the humanists was provided by 
the publication of Erasmus's discourse On the Freedom of the Willin 1524. 
Erasmus had at first appeared as a cautious ally of the Reformation, 
applauding the Ninety-Five Theses and helping to ensure that Luther 
was not condemned unheard by the Imperial authorities (Rupp, 1953, 
pp. 264-7). He soon became more evasive, however, especially after 
Luther had been excommunicated. We find him writing to Wolsey in 1519 
to deny that he had read Luther's works, and to Luther himself at the 
same time to urge him to proceed more cautiously (Allen, 1906-58, itt, 
pp. 589-606). By 1521 he was insisting a trifle mendaciously that he had 
‘opposed the pamphlets of Luther more than any other man’, and two 
years later he finally yielded to the demand ~ voiced by the Pope and 
Henry VIII amongst others ~ that he should compose an anti-Lutheran 
tract (Allen, 1996-58, rv, pp. 536-40). Luther's doctrine of man presented 
the obvious target for his humanist talents, and the outcome was the 
treatise On the Freedom of the Will, in which he not only opposed Luther's 
views with copious citations from the scriptures and Church Fathers, but 
also prefaced his discussion with the characteristically dismissive remark 
that he would ‘prefer men to be persuaded not to waste their time and 
talents in labyrinths of this kind’ (p. 41). 

Luther clearly felt goaded as well as alarmed by this somewhat unex- 
pected attack from such an influential quarter. He quickly produced an 
elaborate and exceptionally violent reply, in which he developed a 
‘comprehensive statement of his own theological position, and included a 
definitive presentation of his anti-humanist and vltra-Augustinian doc- 
trine of man. This was published in 1525 as The Bondage of the Will. 
Gerrish has emphasised that it would be a mistake to characterise this 
assault on the idea of a philosophia pia as a completely ‘irrationalist” one 
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(Gerrish, 1962, p. 25). Luther certainly never seeks to deny the value of 
natural reason, in the sense of man’s reasoning powers, nor does he con- 
demn the use of ‘regenerate reason’ when it is ‘serving humbly in the 
household of faith" (Gerrish, 1962, pp. 25-6). He even makes a residual 
use of the concept of natural law, although he usually equates this source 
of moral knowledge simply with the promptings of a man’s conscience 
(McNeill, 1941). He is implacably opposed, however, to Erasmus's central 
and typically humanist contention that it is open to a man to employ his 
powers of reasoning in order to understand how God wishes him to act. 
He repeatedly insists that in this context all man’s reasoning powers are 
simply ‘carnal’ and ‘absurd’ (pp. 144, 224). We have all ‘fallen from God 
and been deserted by God’, so that we are all completely "bound, wretched, 
captive, sick, and dead’ (pp. 130, 175). This makes it ridiculous as well as 
‘sinful to suppose that we can ever hope ‘to measure God by human 
reason’ and in this way to penetrate the mysteries of His will (p. 172). The 
true situation, as Luther seeks to indicate in the title of his tract, is that 
our wills remain at all times in total bondage to sin. We are all so ‘corrupt 
and averse from God’ that we have no hope of ever being able to will 
"things which please God or which God wills’ (pp. 175-6). All our actions 
proceed from our ‘averse and evil’ natufes, which are completely enslaved 
to Satan, and thus ensure that we can ‘do nothing but averse and evil 
things’ (pp. 98, 176). The result is that ‘through the one transgression of 
the one man, Adam, we are all under sin and damnation’, and are left with 
‘no capacity to do anything but sin and be damned" (p. 272). 

‘This vision of man’s bondage to sin commits Luther to a despairing 
analysis of the relationship between man and God. He is forced to 
acknowledge that since we cannot hope to fathom the nature and will of 
God, His commands are bound to appear entirely inscrutable. It 
point that he most clearly reveals his debt to the Ockhamists: 
that the commands of God must be obeyed not because they seem to us 
just but simply because they are God’s commands (p. 181). This attack 
on the Thomist and humanist accounts of God as a rational lawgiver is 
then developed into the distinctively Lutheran doctrine of the twofold 
nature of God. There is the God who has chosen to reveal Himself in the 














‘worshipped’ (p. 139). But there is also the hidden 

ditus, whose ‘immutable, eternal and infallible will 

comprehended by men at all (pp. 37, 139). The will of the hidden 

God is omnipotent, ordaining everything that happens in the world. 

But it is also beyond our understanding, and can only be ‘reverently 
1 The reference is to Imi, Chapter 45, verse 15- 
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adored, as by far the most awe-inspiring secret of the divine majesty’ 
(p. 139). 

Luther is also forced to accept a second and even more despairing 
implication of his doctrine of man. Since all our actions inexorably express 
our fallen natures, there is nothing we can ever hope to do which will 
justify us in the sight of God and so help us to be saved. This is really the 
chief point at issue between Erasmus and Luther, and the main theme of 
The Bondage of the Will (Boisset, 1962, pp. 38-9). The debate with Eras- 
mus is not about the freedom of the will in the ordinary philosophical 
sense. Luther is quite prepared to concede that men can freely 'eat, drink, 
beget, rule’, and even that they can freely perform good acts by following 
‘the righteousness of the civil and moral law’ (p. 275). What heis concerned. 
to deny is Erasmus’s definition of the freedom of the will in terms of ‘a 
power of the human will by which a man can apply himself to the things 
which lead to eternal salvation’ (p. 103). Luther insists on the contrary 
that ‘since men are flesh and have a taste for nothing but the flesh, it 
follows that free choice avails for nothing but sinning’, and that all men 
are ‘consigned to perdition by ungodly desire’ (pp. 214, 226). The 
despairing conclusion of The Bondage of the Will is thus that ‘free choice 
is nothing’ and virtuous acts are of no value in relation to salvation (p. 241). 

‘These conclusions suggest to Luther a further implication which, as he 
goes on to tell us, at one time brought him ‘to the very depth and abyss of 
despair’ (p. 190). He has conceded that man’s impotence is such that he 
‘can never hope to be saved by his own efforts. He has argued that God's 
‘omnipotence is such that the hidden God who ‘works all in all’ must 
already have a complete foreknowledge of all future as well as past events. 
(Luther even takes sides at this point in the scholastic debate over the 
nature of God's foreknowledge, affirming (p. 42) that ‘God foreknows all 
things, not contingently, but necessarily and immutably’.)' The impli- 
cation of these claims, as he is forced to admit, is a doctrine of double 
predestination — the contention that some men must already be pre- 
destined to be saved while others are predestined to be damned. And this 
thunderbolt, as he calls it, seemed to open up an unbridgeable gulf 
between God and man (p. 37). God appears terrifyingly inexorable: it is 
entirely for Him to decide, and He must already have decided, which of 
us is to be spared. And man is left completely helpless: it is possible that 
we are all damned, and it is certain that no one can ever hope to change 
his fate. 

‘This conclusion at first induced in Luther a prolonged spiritual crisis. 
1 For a discussion of this debate, as conducted at the University of Louvain in the fifteenth 
century, see Baudry, 1950, esp. pp. 37-46. 
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His affliction appears to have begun as early as 1505, when he suddenly 
abandoned his proposed career in law after a series of traumatic personal 
incidents and decided instead to enter the Augustinian monastery at 
Erfurt (Fife, 1957, p. 73). The crisis seems to have deepened in 1510, after. 
he returned from a visit to Rome which seems to have left him, as Fife 
suggests, ‘disillusioned and to some extent disheartened? about the state 
of the Church (Fife, 1957, p. 176). Luther himself gives an account of his 
spiritual condition during these years in the autobiography which he 
published in 1545 as a Preface to the Wittenberg edition of his Latin 
works (pp. 336-7). He tried the traditional monastic remedies of fasting 
and prayer, but these failed to bring him any solace. He turned to the 
study of Augustine, but this merely confirmed his sense of 
He found himself driven to the frightening blasphemy of cursing and 
hating God for providing men with a law which they are unable to keep, 
and then righteously damning them for failing to keep it. He speaks of 
‘coming to hate the very word ‘righteousness’ (iustitia), which he under- 
stood to refer to the justice of God in punishing sinful men, and he found 
himself unable even to look at those parts of the New Testament — 
especially the Epistles of St Paul — in which the concept of God's 
righteousness is assigned a central place (Boehmer, 1946, p. 110). 

“Then, after years of deepening anguish, Luther suddenly attained a 
tremendous new insight which brought him permanent relief, The 
moment evidently came to him while he was engaged in the mundane 
academic task of preparing a new lecture-course, working in the tower- 
room of the monastery at Wittenberg." While reading over and para- 
phrasing the Psalms, he was struck by a completely new interpretation of 
the crucial phrase in Psalm 3o, ‘Deliver me in thy righteousness’ — in 
iustitia tua libera me (Boehmer, 1946, p. 109). It suddenly occurred to him 
that the concept of the righteousness of God referred not to His punitive 
powers, but rather to His readiness to have mercy on sinful men, and in 
this way to justify them by delivering them from their unrighteousness. 
fter this, as Luther himself reports in his autobiography, he felt that he 
had ben ‘together bor agn and had entered perd itself through 
‘open gates” (p. 337) 

Luther MEM, el bis "ouai (Turmerlebnis) both in 
his autobiography and in the Table Talk recorded by Conrad Cordatus 
(pp. 193-4). A number of commentators have recently sought to show 


? But folklore tells less polite story at this point, as W. H. Auden reminds us in the appro- 
priate section of About the House (London, 1965, p. 117): 

Revelation came to 

Luther in a privy. 
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that the outcome, his ultra-Augustinian doctrine of justification, was in 
fact the product of a gradual evolution in his thought. But all the scholars 
who pioneered the study of Luther's intellectual development ~ in par- 
ticular Vogelsang, Bornkamm and Boehmer ~ agreed in seeing this doc- 
trine as the fruit of a sudden epiphany, which they all dated to some time 
in the year 1513. The dating will doubtless continue to be a subject of 
learned debate,* but the crucial significance of the episode in Luther's 
development is not in doubt: it suddenly enabled him to bridge the 
agonising gap between God's omnipotence and man’s unrighteousness. It 
was at this point that he at last felt able, under the promptings of his 
spiritual adviser, Johann von Staupitz, to turn to the intensive study of 
‘St Paul’s Epistles, and to compose his commentaries on Romans, Galatians 
and Hebrews. The outcome was the complete new theology in terms of 
which he then turned and rent the Papacy and the whole Catholic Church. 





The core of Luther's theology is constituted by his doctrine of justifi- 
cation sola fide, "by faith alone’. He continues to stress that no one can 
ever hope to be justified — that is, granted salvation ~ by virtue of his own 
works. But he now argues that it must be open to anyone to perceive God's 
gratia — the ‘saving grace’ which He must already have granted 
totally unmerited favour to those whom He has predestined to be saved. 
He is thus able to propose that the sole aim of the sinner must be to 
achieve fiducia — a totally passive faith in the righteousness of God and in 
the consequent possibility of being redeemed and justified by His merciful 





grace. 

Once Luther attained this fundamental insight, all the other distinctive 
features of his theology gradually fell into place. He was able first of all 
to give a complete account of the concept of justification underlying his 
pivotal doctrine of faith. This was first fully stated in the sermons and 
disputations of 1518-20, and in particular in the sermon of 1519 entitled 
Two Kinds of Righteousness (Saarnivaara, 1951, pp. 9-18, 92-5). Here Luther 
moved decisively beyond the traditional patristic idea of justification as a 
gradual process of eradicating the believer's sins. He now sees it as an 
immediate consequence of fides apprehensiva — ‘a grasping and appro- 
priating faith’ which enables the sinner suddenly to seize Christ's righteous- 
ness for himself, so that he becomes ‘one with Christ, having the same 
righteousness as he’ (p. 298; cf. Althaus, 1966, p. 230). The result is an 
intensely strong emphasis on the idea that the righteousness of the 


* The evidence in favour of aa evltomary interpretation has been bet preted by Saarni- 
vaara, 1951, pp. 59-120. The original interpretation has 

in v reply to Searnivaara by Reim, is Tae Se wl wpe by Dio 
Tore tp 85, ho inclines cauouty to Serafann’s 
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believer is never domestica — never achieved by himself, and still less 
deserved. It can only be extranea — an ‘alien righteousness, instilled in us 
without our works by grace alone’ (p. 299). The believer is at all times 
seen as simul justus et peccator ~ at once a sinner and justified. His sins are 
never abrogated, but his faith ensures that they cease to count against him. 

Luther next proceeded to relate this account of faith and justification 
to the process by which the life of the sinner comes to be sanctified. This 
further theme also emerges clearly for the first time in the sermons of 
1518-20 (Cranz, 1959, pp. 41-3). The Christian is now pictured as the 
simultaneous inhabitant of two realms — that of Christ and that of worldly 
things. The justification of the sinner comes first, and happens ‘not piece- 
meal but all at once’ (Cranz, 1959, p. 126). As Luther phrases it in 
sermon on Two Kinds of Righteousness, the redeeming presence of Christ 
‘swallows up all sins in a moment’ (p. 298). The process of sanctification 
then ‘follows gradually’ once the sinner has acquired his faith (Cranz, 
1959, p. 126). The result is a distinction which is central to Luther’ 

ind political thought, and also underlies Melanchthon's influential 
doctrine of ‘adiaphora’: the distinction between a primary and passive 
concept of justice which Christians are able to attain in the realm of Christ, 
and an active or civil justice which is not a part of salvation, but remains 
essential to the proper regulation of worldly affairs. 

Luther's pivotal belief in God's redeeming grace next enabled him to 
resolve the cruel dilemma posed by the Old Testament, with its law 
which no one can hope to follow and its threat of damnation for those who 
fail to follow it. His answer, first explicitly stated in The Freedom of a 
Christian in 1520, takes the form of marking a sharp antithesis between 
the message of the Old and the New Testaments, an antithesis between 
God's iripossible commands and his redeeming promises (p. 348). The 
purpose of the Old Testament is now said to be to ‘teach man to know 
himself", in order that ‘he may recognise his inability to do good and may 
despair of his own inability’ — as Luther himself had so profoundly 
despaired (p. 348). This is ‘the strange work of the law’. The contrasting 
purpose of the New Testament is to reassure us that although we may be 
unable to attain salvation ‘by trying to fulfil all the works of the law’, we 
may be able to attain it ‘quickly and easily through faith’ (p. 349). This is 
‘the proper work of the gospel’. The implication of this ‘law-gospel 
dialectic’, as McDonough has labelled it, is thus that it corresponds 
exactly to the individual's ‘despair—faith’ experience of sin and grace. And 
with Luther's contrast between these two positions, as McDonough adds, 
‘we return to ‘the very heart and core of his basic convictions’ (McDonough, 
1963, pp- 1-3). 






























10 ABSOLUTISM AND THE LUTHERAN REFORMATION 


‘The relation between these doctrines serves in turn to illuminate a 
further characteristic feature of Luther's theology: his account of the sig- 
nificance of Christ. It is Christ who transmits to men their knowledge of 
God's redeeming grace. It is thus through Christ alone that we become 
‘emancipated from the impossible demands of the law and receive ‘the 
good news’ that we may be saved. This means that in spite of Luther's 
‘emphasis on the powers of the hidden God, there is nothing mystical 
about his outlook, in the sense of inviting us merely to contemplate God's 
remoteness and infinity. Luther is always at pains to present his theology 
as a theologia crucis, in which Christ's sacrifice remains the key to our 
salvation. Christ is ‘the only preacher’ and ‘the only saviour’, who not 
only lifts from us the burden of our moral worthlessness, but also serves 
as ‘the source and the content of the faithful knowledge of God’ (Siggins, 
1970, pp. 79, 108). 

Given this view of Luther's christology, it seems somewhat misleading 
to suggest ~ as Troeltsch has done in his classic account of Luther's social 
thought — that Luther found ‘the objective revelation of the moral law’ 
entirely in the Decalogue, and took this law to be ‘simply confirmed and 
interpreted by Jesus and the Apostles’ (Troeltsch, 1931, p. 504). This 
judgment certainly holds good for Calvin, who always laid a strong 
‘emphasis on the immediate moral relevance of the Old Testament. When 
applied to Luther, however, it appears to obscure the transforming role 
he assigned to Christ’s sacrifice. For Luther, far more than for Calvin, 
Christ is perceived as coming not only to fulfil the law, but also to release 
the faithful from its demands by His redeeming merit and love. The 
consequence is that for Luther, though not for Calvin, i ays 
‘essential to understand the commands of the law in the light of 
the gospel, not the gospel in the light of the law (Watson, 1947, 
Pp. 153). 

Finally, Luther's solfidianism — his doctrine of justification ‘by faith 
alone’ - leads him to enunciate the two main features of his heretical con- 
cept of the Church. He first of all devalues the significance of the Church 
as a visible institution. If the attainment of fiducia constitutes the sole 
means by which the Christian can hope to be saved, no place is left for the 
orthodox idea of the Church as an authority interposed and mediating 
between the individual believer and God (Pelikan, 1968). The true 
Church becomes nothing more than an invisible congregatio fidelium, a 
congregation of the faithful gathered together in God's name. This 
Luther saw as a sublimely simple concept, completely encapsulated in his 
claim that the Greek word ecclesia, which is habitually used in the New 
‘Testament to denote the primitive Church, should be translated simply 
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as Gemeinde or congregation (Dickens, 1974, p. 67). Despite his assurance, 
however, that 'a child of seven knows what the Church is', his apparently 
simple doctrine was widely misunderstood, especially by those who took 
him to be saying that he wished ‘to build a church as Plato a city, which 
nowhere exists’ In his mature theological writings he sought to counter 
these misconstructions by adding that while the Church is merely a com- 
munio, it is also a republica, and as such needs to have a visible embodi- 
ment in the world (Watson, 1947, pp. 169-70; Cranz, 1959, pp. 126-31). 
His treatise On the Councils and the Church, first issued in 1539, even 
includes an influential enumeration of the ‘marks’ or signs which are 
taken to be necessary (though never sufficient) for distinguishing a 
fellowship which genuinely constitutes ‘a Christian holy people’ from a 
mere group of papists or ‘Antinomian devils’ (Luther was thinking of 
the Anabaptists) who might claim to have received the divine light 
(p. 150). While introducing these later concessions, however, Luther 
continued to insist that the true Church has no real existence except in 
the hearts of its faithful members. His central conviction was always that 
the Church can simply be equated with Gottes Volk, ‘the people of God 
living from the word of God’ (Bornkamm, 1958, p. 148). 

The other distinctive feature of Luther's concept of the Church is that, 
in stressing the idea of the ecclesia as nothing more than a congregatio 
fidelium, he also minimises the separate and sacramental character of the 
Priesthood. The outcome is the doctrine of ‘the priesthood of all believers? 
(Rupp, 1953, pp- 315-16). This concept and its social implications are 
most fully worked out in the famous Address of 1520 directed ‘To the 
Christian Nobility of the German Nation’. Luther argues that if the 
Church is only Gottes Volk, it must be ‘a piece of deceit and hypocrisy’ to 
claim that ‘Pope, bishop, priests and monks are called the spiritual estate, 
while princes, lords, artisans and farmers are called the temporal estate’ 
(p. 127). Luther wishes to abolish all such false dichotomies, and to insist 
that ‘all Christians are truly of the spiritual estate’, since they belong to it 
not in virtue of their role or rank in society, but simply in virtue of their 
‘equal capacity for faith, which makes them all equally capable of being 
‘pial and a Cian people’ (p. 127). He deploye this argument 
partly as a way of claiming that all believers, and not just the priestly 
lass, have an equal duty and capacity to help their brethren and assume 
responsibility for their spiritual welfare. But his main concern is clearly 
to reiterate his belief in the ability of every faithful individual soul to 
relate without any intermediary to God. The result is that throughout his 


? For these references, and for an account of Luther's response to these misunderstandings, 
‘see Spitz, 1953, esp. pp. taaff- 
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ecclesiology, as in his theology as a whole, we are continually led back to 
the central figure of the individual Christian and his faith in God's 
redeeming grace. 
THE POLITICAL IMPLICATIONS 

Luther's theology carried with it two political implications of major 
importance, which together account for most of what is distinctive and 
influential about his social and political thought. First of all, he is clearly 
committed to repudiating the idea that the Church possesses jurisdictional 
powers, and thus has the authority to direct and regulate Christian life. It 
is of course the abuse of these alleged powers which Luther mainly 
denounces, and especially the traffic in indulgences, the subject of his 
original outburst in the Ninety-Five Theses. The sale of indu was 
a long-standing scandal (already satirised in Chaucer) which had been 
given a theological basis as early as the Bull Unigenitas in 1343." This 
declared that the merit Christ had displayed in sacrificing himself was 
‘even greater than the amount needed to redeem the entire human race. 
It went on to proclaim that the Church has the power to dispense this 
extra merit by selling indulgences (that is, remissions of penance) to those 
who confess their sins. The doctrine was dangerously extended by 
Sixtus IV in 1476 with the claim that souls in purgatory could also be 
helped by the purchase of an indulgence on their behalf. It was a short 
step from this doctrine to the popular belief - cited by Luther in the 
twenty-first of his Ninety-Five Theses — that by offering an immediate 
cash-payment for an indulgence one might eventually curtail one's suffer- 
ings after death (p. 127). It will already be evident why this system was 
particularly liable to spark off Luther's protests. To Luther, the belief in 
the efficacy of indulgences was simply the most wicked perversion of a 
general doctrine which he had come to believe as a theologian to be wholly 
false: the doctrine that itis possible for the Church to enable a sinner to 
attain salvation by means of its authority and sacraments. As we have 
seen, he had reached the conclusion that if a sinner attains fiducia, he will 
be saved without the Church; if he does not, there is nothing the Church 
can do to help him. The Papacy's claim to remit the wages of sin thus 
appeared to Luther as nothing more than the most grotesque of all the 
Church's attempts to devalue these central truths. The point is fiercely 
made in the attack on the Papacy and its agents which takes up most of 
the Address to the Christian nobility. ‘For payment of money they make 


"1 take the following details about the history of indulgences from Green, 1964, pp. 113-1 
19-20. 
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unrighteousness into righteousness, and they dissolve oaths, vows and 
agreements, thereby destroying and teaching us to destroy the faith and 
fealty which have been pledged. They assert that the Pope has authority 
to do this. It is the Devil who tells them to say these things. They sell us 
doctrine so satanic, and take money for it, that they are teaching us sin 
and leading us to hell’ (p. 193). 

‘The real focus of Luther's attack, however, was not so much on the 
Church's abuses of its powers, but rather on the Church's right to claim 
any such powers in Christian society at all. This first of all prompted him 
to repudiate all the institutions of the Church which were based on the 
assumption that the clergy constitute a separate class with special juris- 
dictions and privileges. This attack simply followed from his belief in the 
spiritual nature of the true Church, and in particular from the doctrine 
that, as the Address puts it, ‘we are all consecrated priests through bap- 
tism’ (p. 127). One outcome was a complete rejection of the canon law. 
Luther insists in the Address that the only reason why ‘the Romanists" 
wish to maintain this separate legal system, which ‘exempts them from 
the jurisdiction of the temporal Christian authority’, is in order that ‘they 
can be free to do evil’ and remain unpunished (p. 131). One of his con- 
cluding proposals is thus that ‘it would be a good thing if canon law were 
completely blotted out’, since ‘the greater part smacks of nothing but 
greed and pride’ while the absolute authority of the Pope over the 
interpretation of its contents makes any serious study of it ‘just a waste 
of time and a farce’ (p. 202). Within six months of publishing the Address 
Luther had followed his own advice. He presided over a book-burning 
at Wittenberg in December 1520 at which he not only destroyed the 
Papal Bull Exsurge Domine, in which his excommunication had been pro- 
nounced, but also committed the Decretals and commentaries of the 
ccanonists to the flames at the same time (Fife, 1957, p. 581). This urge to 
reject the idea of a separate clerical estate also led him to attack the mendi- 
cant orders, and to repudiate the whole ideal of the monastic way of life. 
He broaches this theme in the Address, which includes the demand ‘that 
the further building of mendicant houses should not be permitted’ and 
that all existing convents and monasteries should be regulated ‘in the same 
way they were regulated in the beginning, in the days of the Apostles” 
(pp. 172-4). But his main attack occurs in the major treatise of 1521 
entitled The Judgment of Martin Luther on Monastic Vows. The monastic 
life is denounced both for violating ‘evangelical freedom’ and for assigning 
a misplaced value to works, and in this way being ‘against the Christian 
faith’ (pp. 295-6). The book ends with a defence of the sweeping assertion 
that ‘monasticism is contrary to common sense and reason’, in the course 
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vigorous defence of clerical marriage (p. 337) 
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to repudiate every claim by the ecclesiastical authorities to exercise any 
jurisdiction over temporal affairs. It is sometimes said that this involved 
him in defending ‘the separate jurisdiction of the State as distinct from 
the Church’ (Waring, 1910, p. 80). His central belief about the Church, 
however, was rather that, since it is nothing more than a congregatio 
fidelium, it cannot properly be said to possess any separate jurisdiction at 
all. It is true that his argument is easily misunderstood at this point, since 
he continues to speak of the Two Kingdoms (Zwei Reiche) through which 
God exercises His complete dominion over the world. The Christian is 
said to be a subject of both these ‘regiments’, and Luther even speaks of 
the government of the spiritual kingdom as ‘the government of the right 
hand of God’ (Cargill Thompson, 1969, pp. 169, 177-8). It is generally 
clear, however, that what he has in mind when discussing the rule of the 
spiritual kingdom is a purely inward form of government, ‘a government 
‘of the soul’, which has no connection with temporal affairs, and is entirely 
dedicated to helping the faithful to attain their salvation. This interpre- 
tation can readily be corroborated by considering the important tract of 
1523, on Temporal Authority: to what extent it should be obeyed, one of the 








later sanctification of the faithful sinner (p. 89). He agrees that all Chris- 
tians live simultaneously in two kingdoms, that of Christ and that of the 
world, He then goes on to equate the first with the Church and the second 
with the realm of temporal authority. The Church is thus taken to be 
ruled entirely by Christ, whose powers are entirely spiritual, since there is 
by definition no need for true Christians to be coerced. The realm of 
temporal authority is equally claimed to be ordained by God, but is seen 
as wholly separate, since the sword is granted to secular rulers simply in 
order to ensure that civil peace is maintained amongst sinful men (p. 91). 
All coercive powers are thus treated as temporal by definition, while the 
powers of the Pope and bishops are said to consist of ‘nothing more than 
the inculcating of God's word’, and are thus ‘not a matter of authority and 
power’ in the worldly sense at all (p. 117). It follows that any claims by 
the Pope or the Church to exercise any worldly jurisdictions in virtue of 
their office must represent a usurpation of the rights of the temporal 
authorities. 

Luther's theological premises not only committed him to attacking the 
jurisdictional powers of the Church, but also to filling the power-vacuum 
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this created by mounting a corresponding defence of the secular authori- 
ties. He first of all sanctioned an unparalleled extension of the range of 
their powers. If the Church is nothing more than a congregatio fidelium, it 
follows that the secular authorities must have the sole right to exercise all 
coercive powers, including powers over the Church. This does not of 
course impinge on the true Church, since it consists of a purely spiritual 
realm, but it definitely places the visible Church under the control of the 
godly prince. This does not mean that the rex becomes a sacerdos, nor 
that he is granted any authority to issue declarations about the content of 
religion, His duty is simply to foster the preaching of the gospel and to 
uphold the true faith. But it does mean that Luther is prepared to envisage 
a system of independent national Churches, in which the prince is given 
the right to appoint and dismiss the officers, as well as to control and dis- 
pose of the Church’s property. The point is emphatically made at the 
start of the Address, where Luther affirms that ‘since the temporal power 
is ordained of God to punish the wicked and protect the good, it should 
be left free to perform its office in the whole body of Christendom without 
restriction and without respect to persons, whether it affects Pope, 
bishops, priests, nuns or anyone else’ (p. 130). For Luther, this means that 
the tremendous theoretical battle waged throughout the Middle Ages by 
the protagonists of the regnum and the sacerdotium is suddenly brought to 
an end. The idea of the Pope and Emperor as parallel and universal 
powers disappears, and the independent jurisdictions of the sacerdotium 
are handed over to the secular authorities. As Figgis expresses it, Luther 
destroyed ‘the metaphor of the two swords; henceforth there should be 
but one, wielded by a rightly advised and godly prince’ (Figgis, 1960, p. 84). 

Luther committed himself to an even more radical defence of the 
secular authorities when he turned to consider the basis of the powers they 
might rightfully claim to exercise. He is emphatic in declaring that all 
their enactments must be treated as a direct gift and expression of God's 
providence. This makes it strange to say, as Allen has done, that Luther 
never concerns himself ‘with any question of the nature or derivation of 
authority’ (Allen, 1957, p. 18). Luther could scarcely be more explicit in 
acknowledging that all political authority is derived from God. The text 
to which he constantly recurs, and which he regards as the most important 
passage in the whole Bible on the theme of political obligation, is the 
injunction of St Paul (at the start of Chapter 13 of the Epistle to the 
Romans) that we should submit ourselves to the highest powers, and treat. 
the powers that be as ordained of God. Luther's influence helped to make 
this the most cited of all texts on the foundations of political life through- 
out the age of the Reformation, and it furnishes the basis for the whole 
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of his own argument in the tract on Temporal Authority. He begins by 
demanding that ‘we must provide a sound basis for the civil law’, and his 
‘opening argument is that this must above all be sought in St Paul's com- 
mand: ‘Let every soul be subject to the governing authority, for there is 
‘no authority except from God’ (p. 85). 

‘This commitment in turn leads Luther's discussion of the power of 
princes in two different directions. He first of all stresses that the prince 
has a duty to use the powers God has given him in a godly way, and 
above all to ‘command for truth’. The main exposition of this theme 
‘occupies the final section of the tract on Temporal Authority. The prince 
‘must really devote himself” to his subjects. He must not only foster and 
maintain true religion amongst them, but also ‘protect and maintain them 
in peace and plenty’ and ‘take unto himself the needs of his subjects, 
dealing with them as though they were his own needs’ (p. 120). He must 
never exceed his authority, and must in particular avoid any attempt ‘to 
command or compel anyone by force to believe this or that’, since the 
regulation of such a ‘secret, spiritual, hidden matter’ can never be said 
to lie within his competence (pp. 107-8). His main duties are simply ‘to 
bring about external peace’, to ‘prevent evil deeds’ and in general to 
censure that ‘external things’ are ‘ordered and governed on earth’ in a 
decent and godly way (pp. 92, 110). 

Luther does not in fact believe that the princes and nobles of his own 
day have been educated in such a way as to make them adequately aware 
of these duties. As he insists at the end of his Address to the nobility, very 
few of them have any sense of ‘what an awful responsibility itis to sit in 
high places’ (p. 215). In the Address he denounces the training offered in 
the universities, where godly students are exposed to the false moral and 
political principles of ‘the blind heathen teacher Aristotle’ (p. 200). And 
in the treatise on Temporal Authority he pours scorn on the fashionable 
humanist ideals of noble and princely conduct, ridiculing all ‘the princely 
amusements - dancing, hunting, racing, gaming and similar worldly 
pleasures’ (p. 120). The effect of all these pernicious influences is that “a 
wise prince is a mighty rare bird’ (p. 113). Luther repeatedly insists that 
in practice the leaders of political society are usually ‘consummate fools" 
and ‘the worst scoundrels on earth’ (pp. 106, 113). He even despairingly 
concludes at one point that ‘God almighty has made our rulers mad’ 
(p. 83). 

Luther makes it clear, moreover, that no respect or obedience is due to 
such worthless rulers when they attempt to involve their subjects in their 
ungodly and scandalous ways. He sets a firm boundary to the authority of 
princes by insisting, in a favourite phrase, that they are merely the ‘masks’ 
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or larvae of God. If a ruler tears off the mask which identifies him as 
God's lieutenant, and commands his subjects to act in evil or ungodly 
ways, he must never be obeyed. The subject must follow his conscience, 
even if this means disobeying his prince. The point is underlined in the 
form of a catechism at the end of the tract on Temporal Authority. ‘What 
if a prince is in the wrong? Are his people bound to follow him then too?” 
‘The answer is ‘No, for it is no one's duty to do wrong’ (p. 125). Luther 
is unwavering in his emphasis on this aspect of his theory of political 
obligation. He treats all claims to absolute power as a misunderstanding 
and perversion of the authority God has granted to princes (Carlson, 
1946, p. 267). And he repeatedly appeals for the confirmation of this view- 
point to a passage in the book of Acts which unequivocally demands that 
‘We must obey God (who desires the right) rather than men'.! For 
Luther, no less than for the later reformers who continually reverted to 
the same text, this is always taken to establish a decisive limitation on the 
general duty of political obedience. 

Luther is equally pulled in the opposite direction, however, by his over- 
riding emphasis on the Pauline doctrine that ‘the powers that be are 
ordained of God’. Despite his stress on the idea that an ungodly ruler must 
never be obeyed, he is no less insistent that such a ruler must never be 
actively resisted. Since all powers are ordained, this would still be tanta- 
mount, even in the case of a tyrant, to resisting the will of God. This 
harsh contrast between the equal duties of disobedience and of non- 
resistance to tyranny is clearly brought out in the central section of the 
tract on Temporal Authority. If the prince commands you to do evil, you 
must refuse, saying that ‘itis not fitting that Lucifer should sit at the side 
of God’. If the prince should then ‘seize your property on account of this 
and punish such disobedience’, you must passively submit and ‘thank 
God that you are worthy to suffer for the sake of the divine word’ (p. 112). 
Luther in no way mitigates his previous emphasis on the claim that such 
behaviour is tyranny, and that we must never ‘sanction it, or lift a little 
finger to conform, or obey’. But he still insists that there is nothing further 
to be done, since tyranny ‘is not to be resisted but endured’ (p. 112). 

In the early 15308, when it seemed likely that the armed forces of the 
Empire might destroy the Lutheran Church, Luther suddenly and per- 
manently changed his mind over this crucial issue. Throughout the 15205, 
however, he had a special motive for wishing to emphasise the doctrine 
of non-resistance as strongly as possible. He shared the common fear of 
the reformers that their demands for religious change might become 
associated with political radicalism and in consequence discredited. This 

3 See Temporal Authority, p. 125. The allusion is to Acts, Chapter 5, v. 29. 
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was the reason for the Sincere Admonition of 1522, which Luther ad- 
dressed ‘to all Christians’, warning them ‘to guard against insurrection 
and rebellion’. He optimistically predicted that, in spite of the wickedness 
of the Catholic Church, there would not in fact be any rebellion against it. 
But he also took the opportunity to remind his readers in a far more 
alarmed tone that God has forbidden insurrection’ and to plead with 
those ‘who read and rightly undérstand my teaching’ to recognise that 
there is nothing in it which excuses or justifies any attempt to bring about 
political revolution (pp. 63, 65). 

When the Peasants’ Revolt broke out in Germany in 1524, Luther's 
fears that the radicals might distort his political teachings reached a peak 
of hysteria, and prompted him to react to the revolt with shocking 
brutality. Before the serious fighting broke out, his initial response was 
to travel to Thuringia, one of the centres of unrest, and to publish there 
an cirenic Admonition to Peace. This merely urged the princes to attempt 
conciliation, and reminded the peasants that ‘the fact that the rulers are 
wicked and unjust does not excuse disorder and rebellion’ (p. 25). By 
May of 1525, however, the peasants had won major victories in Thuringia, 
and were pillaging throughout the south of Germany. Luther then 

with his famous outburst Against the Robbing and Murdering 
Hordes of Peasants. This brief but shattering tirade simply takes its stand 
squarely on St Paul's command that ‘every person be subject to the 
‘governing authorities’. The peasants have totally ignored this command, 
and ‘are now deliberately and violently breaking this oath of obedience’. 
‘This constitutes such a ‘terrible and horrible sin’ that all of them ‘have 
abundantly merited death’. Since they have all attempted to resist the 
will and ordinance of God, we may safely conclude that all of them have 
already ‘forfeited body and soul’ (pp. 49-50). 

It was not merely an immediate terror of rebellion which caused Luther 
to lay such an absolute emphasis on the duty of non-resistance, and it 
impossible to excuse the tone of his tract against the peasants by treating. 
it as a momentary aberration induced by an immediate political crisis. 
"The stance he took up was a direct outcome of his key theological belief 
that the whole of the existing framework of social and political order is a 
direct reflection of God's will and providence. This appears most clearly 
in the major political tract he published in the year following the Peasants’ 
Revolt on the question of Whether Soldiers too can be Saved. This begins 
by repeating all over again that the people must be prepared to ‘suffer 
‘everything that can happen’ rather than ‘fight against your lord and 
= For tee of cmon boat Lathe’ roke, see Mackensen, 1964 For a ful account of 
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tyrant’ (pp. 112-13). Some of the reasons are practical: ‘it is easy to 
change a government, but it is difficult to get one that is better, and the 
danger is that you will not’ (p. 112). But the main reason is essentially 
theological: since the establishment of political rule lies ‘in the will and 
hand of God’, it follows that ‘those who resist their rulers resist the 
ordinance of God, as St Paul teaches’ (pp. 112, 126). 

t might seem that such a stringent doctrine of non-resistance is bound 
to lead to one awkward consequence: it appears to make God the author of 
evil, since it commits us to saying that God ordains the rule of the madman 
and tyrant no less than that of the godly prince. Luther acknowledges and 
deals with this difficulty in the tract on whether soldiers can be saved. He 
propounds an extremely influential answer, derived from St Augustine, 
which is not merely compatible with his basic doctrine of non-resistance 
but actually contrives to enhance it. He simply insists that the reason why 
evil and tyrannical rulers are from time to time ordained by God is, as 
Job says, "because of the people's sins’. It is ‘blind and perverse’ of the 
people to think that sheer power sustains the wicked ruler, and thus that. 
‘the tyrant rules because he is such a scoundrel’. The truth is ‘that he i 
ruling not because he is a scoundrel but because of the people's sin’ 
(p. 109). 

Luther's major political tracts may thus be said to embody two guiding 
principles, both of which were destined to exercise an immense historical 
influence. He treats the New Testament, and especially the injunctions 
of St Paul, as the final authority on all fundamental questions about the 
proper conduct of social and political life. And he claims that the political 
stance which is actually prescribed in the New Testament is one of 
complete Christian submission to the secular authorities, the range of 
‘have parers he crucially ezmada, posnding chem in such a way shat 
their rule can never in any circumstances be legitimately resisted. 
aricuaton of thee principles involved no appeal to the scholas concept 
of a universe ruled by law, and scarcely any appeal even to the concept of 
an intuited law of nature: Luther's final word is always based on the 
Word of God. 
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The forerunners of Lutheranism 


Luther’s new theology, and the social and political doctrines he derived 
from it, soon became officially accepted throughout a wide area of 
northern Europe. The earliest moves were made in Germany, where the 
Elector Frederick the Wise of Saxony effectively led the way when he 
granted protection to Luther after his excommunication in 1520 (Fife, 
1957, pp- 586-91). Five years later, when Frederick was succeeded by his 
son the Elector John, Saxony became a Lutheran principality. ‘The same 
year saw the acceptance of Lutheranism by Albert of Hohenzollern in the 
Duchy of Prussia, and in the following year the young Landgrave Philip 
of Hesse held a synod at Homberg at which he imposed a Lutheran 
Church ordinance throughout his territories. By 1528 the list of German 
princes who had left the Catholic Church included the Dukes of Bruns- 
wick and Schleswig, the Count of Mansfeld and the Margrave of Bran- 
denburg-Ansbach; by 1534 they had been joined by the rulers of Nassau, 
Pomerania and Württemberg. Meanwhile a number of Imperial cities 
had become converted. By 1525 the Lutherans had gained control in 
Altenburg, Bremen, Erfurt, Gotha, Magdeburg and Nuremberg; by 1534 
they had been joined by Augsburg, Frankfurt, Hanover, Strasbourg 
and Ulm.* 

Scandinavia was the next region to adopt the new faith. The Refor- 
mation first took effective root in Denmark, after the Duke of Schleswig 
Holstein succeeded the exiled Christian II as King Frederick I in 1523. 
He mounted a successful attack on the Pope's right to confirm Danish 
bishops in the Herredag of 1526, and followed this up four years later by 
countenancing the Lutheran Forty-Three Articles prepared by Hans 
Tausen, ‘the Danish Luther’. After a civil war and an interregnum in the 
early 15308, the throne was finally won by the reforming King Christian 
III in 1536. He immediately removed the Catholic bishops, who had 
constituted the main resistance to his succession, and officially completed 


` For these details see Dickens, 19666, pp. 74-6, 2 brillant which 1 am much 
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the Reformation, which was then imposed on Denmark's dependencies, 
Iceland and Norway (Dunkley, 1948, pp. 45-6, 62). A parallel movement 
developed in Sweden after Gustav Vasa’s success in the war of inde- 
pendence against Denmark in 1523. The first official moves were made at 
the Diet of Vasteras in 1527, when Lutheran preaching was freely per- 
mitted for the first time. The Reformation was finally completed at a 
further Diet in 1544, after a Catholic reaction in the south had been 
crushed (Roberts, 1968, p. 136). 

‘The next areas to take up the new religion were Scotland and England. 
There seemed a chance of attaining an officially sponsored reformation in 
Scotland in the early 1540s, after the defeat at Solway Moss brought an 
increase of English influence. The Scots went on to ally with France, how- 
ever, which instead brought them under the influence of the counter- 
reformation. The result was that they needed the further initiative of the 
radical Calvinists, and the revolution which they inspired in the late 
15508, before they finally accepted the Reformation. By contrast, the 
Reformation in England was a gradual and at most stages an official move- 
ment. It began with Henry VIII's breach with Rome in the early 15308, 
and with the Parliamentary attack on the powers of the Church; it swung 
in a more doctrinal (and more Calvinist) direction under Edward VI 
between 1547 and the accession of Mary in 1553; and it was completed 
after Mary's death in 1558 with the successful implanting of that unique 
hybrid, the Anglican Church settlement. 

‘The next question must clearly be to ask why Luther's message, and in 
particular its social and political implications, should have proved so 
powerfully attractive in so many different countries. There are doubtless 
many perspectives from which this question can be viewed, each of which 
may serve to suggest its own set of answers. To the historian of political 
ideas, however, the most important consideration must undoubtedly be 
the fact that Luther's political doctrines, and the theological premises on 
which they were based, were closely affiliated with — and partly derived 
from -- a number of deeply-rooted traditions of late medieval thought. As. 
soon as Luther voiced his protest, the exponents of these traditions tended 
to become drawn into the wider movement of reform, strengthening it 
with their presence and helping to ensure that Luther's message was at 
first heard and analysed receptively, and in turn achieved an immediate 
and widespread influence. 
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THE INSUFFICIENCY OF MAN 


Tt is evident in the first place that Luther's distinctive theology was to a 
considerable extent derived from two powerful currents of late medieval 
speculation about the relationship between man and God. As we have 
seen, Luther laid a special emphasis on the insufficiency of man’s reason, 
‘on the correspondingly absolute nature of God's freedom, and on the 
consequent need for the sinner to place the whole of his trust in God's 
righteousness. These tenets echoed a number of doctrines already associ- 
ated with the devotio moderna, a mystical movement developed by the 
Brethren of the Common Life in Germany and the Netherlands at the 
end of the fourteenth century. The movement was inaugurated by the 
saintly Gerard Groote (1340-84) with a campaign of preaching in which 
he stressed the need for a reformation of morals and defended the ideals 
of apostolic poverty and the communal life (Hyma, 1965, pp. 28-35). The 
central belief animating his teaching, which he may have derived from 
such earlier fourteenth-century mystics as Meister Eckhart (d. 1327) and 
his pupil Johannes Tauler (c. 1300-31), was that all the efforts men 
make to commend themselves to God are merely reflections of a sinful 
vanity, and thus that the aim of the faithful soul must be to remain passive 
in its acceptance of God's grace (Hyma, 1965, pp. 17-24). Groote's 





sought to train themselves, by teaching and mystical exercises, to cultivate 
this genuinely submissive relationship with God (Hyma, 1965, pp. 59-62). 
During the early fifteenth century these Brotherhoods began to 

into northern Germany the first was formed at Munster in 1401 - and 
soon came to exercise an important influence. Their mysticism helped to 
stimulate a number of powerful writings, including the anonymous 
German Theology of c. 1400 and above all the Imitation of Christ by 
‘Thomas à Kempis (1380-1471) (Hyma, 1965, pp. 166-70). But their main 
influence derived from their Augustinian emphasis on man's fallen nature 
and his need to rediscover a personal faith in God's redeeming grace. This 
inspired a number of leading German theologians in the latter part of the 
fifteenth century, whose development of these themes has sometimes 
caused them to be labelled ‘reformers before the Reformation’. One of 
the most striking instances of this trend can be seen in the work of Johann 
Wessel Gansfort (c. 1419-89), who studied with the Brethren of the Com- 


|The title of the influential study by Ullmann, 1855. C£ also the account of the ‘reminders’ of 
Luther to be found in Wessel Gansfort in Ritter, 1971, esp. p. 3. 
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mon Life at Zwolle for seventeen years from 1432 until he moved in 1449 
to the University of Cologne (Miller, 1917, 1, 43-9). He gives a clear state- 
ment of his outlook in the open letter which he wrote in 1489 to Jacob 
Hoeck, who had attempted to defend the Papacy's practice of issuing 
plenary indulgences. Gansfort replies that this is to misunderstand the 
nature of man’s relationship with God. No human act, not even an act of 
the Pope's, can help a sinner to achieve merit. It is ‘absurd and unbefitting" 
to believe that a mere ‘human decree’ can change ‘the value of an act good 
in God's eyes’ (p. 99). The only way in which it is possible to attain merit 
is through ‘the infusion of grace’ which God in his mercy may choose to 
bestow upon us (p. 110). This in turn means that all the efforts of the 
Papacy and the Church to help men attain their salvation are irrelevant, 
since ‘the Pope cannot give grace to anyone’, and ‘cannot discern whether 
he himself or anyone else is in a state of grace’ (p. 117). The only hope for 
‘the faithful sinner is to enter into a personal and trusting relationship 
with God, treating the scriptures and the Apostolic traditions as his ‘only 
rule of faith’ (p. 105). 

‘The other powerful strand of late medieval thought which was mirrored 
in Luther’s theology was the movement known as the via moderna, the last 
major school of medieval scholasticism. The via moderna originally 
evolved in the early fourteenth century as a conscious reaction against the 
via antiqua of the Thomists, with their characteristic contention that 
reason as well as faith has a role to play in the understanding of God's 
purposes, since nature is never contradicted but is merely ‘perfected’ by 
faith. The history of later medieval scholasticism can virtually be written 
in terms of the progressive loosening and eventual breaking of these 
alleged links. The process may be said to have begun with the work of 
Duns Scotus, but the most original and influential exponent of the via 
moderna was William of Ockham (c. 1285-1347), whose teachings were 
developed by a large number of distinguished followers in the course of 
the next century, including Robert Holcot, Gregory of Rimini, Pierre 
d'Ailly and Jean Gerson. One of their most distinctive doctrines was a 
radical, almost Humean critique of the extent to which the faculty of 
reason can be deployed to stain genuine knowledge. Very little space is 
left for reason in ethical debate: this 
ing soo the commands and prohibitions of God, Nor is any significant 
role assigned to reason in theology: as Ockham himself insists, the dogmas 
of revealed religion, even the question of God's existence and attributes, 
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‘cannot evidently be known’ by reason and can be ‘proved in theology 
only under thé supposition of faith’.t 

‘Ockham’s attack on the via antigua was revived at the end of the fif- 
teenth century by a large number of disciples, two of whom went on to 
become theologians of considerable significance in their own right. One 
was John Mair (1467-1550), who began his long and brilliant teaching 
career at Paris in 1495, lecturing on the Sentences of Peter Lombard in an 
avowedly Ockhamist style. The other was Gabriel Biel (1410-95), the 
Doctor profundissimus. Biel turned away from the academic profession in 
mid-career in order to join the Brethren of the Common Life, but returned 
in 1484 to teach the doctrines of the via moderna at the new University of 
Tübingen, which he rapidly helped to make famous as a centre of nominal- 
ist scholarship (Oberman, 1963, pp. 14-16; Landeen, 1951, pp. 24-9; 
Burns, 1954, pp. 83-4). 

Biel's influence was such that, a generation before Luther's name 
became known, two key issues were being discussed in the German uni- 
versities in a spirit which, while Ockhamist in inspiration, appears in 
retrospect almost wholly Lutheran in character. One was the question of 
man's understanding of God. We already find this problem being debated 
in a remarkably Lutheran style in a work such as the treatise on Eternal 
Predestination written by Johann von Staupitz (1468-1524), who attended 
the University of Tübingen between 1497 and 1500, where he was taught 
by several of Gabriel Biel’s immediate followers (Oberman, 1963, p. 19). 
Staupitz no longer conceives of God — in the manner of the Thomists - as 
the author of natural laws which it is possible for men to apprehend with 
their reason and employ in the conduct of their lives. God instead appears 
as an omnipotent and large inscrutable will, constantly but apparently 
arbitrarily at work in the world. We know that God is ‘of infinite power 
and majesty’, but ‘His wisdom is unfathomable’ and ‘cannot be measured" 
(p. 177). If we attempt to appraise Him with our reason, He will inevitably 
‘transcend our every faculty’ (p. 178). We can only hope to know Him 
‘through faith in Christ’, for ‘knowledge fails and scientific proof 
is out of the question’ in relation to the understanding of His ways 
(p. 178). 

The other key issue discussed in a similar style was the question of the 
relationship between merit and salvation (cf. Vignaux, 1934). Staupitz 
also raises this problem in his treatise on predestination, arguing that 
‘man’s nature is incapable of knowing or wanting or doing good’, and con- 
cluding that if anyone is saved, this must be ‘due to grace and not to 


? For these contentions see especially Octham's Quodliete (disputations ‘on all subjects’) in 
Philosophical Writings, ed. Bochner, esp. pp. 100, 125. 
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nature’ (pp. 182, 186). ‘Let no one pride himself”, he warns, ‘that it is 
because of his merits that he is enrolled among the faithful and let no one 
claim for nature what properly belongs to grace’ (p. 178). The same doc- 
trine is even more strongly affirmed by Biel himself, who states it most. 
accessibly in his sermon on The Circumcision of the Lord. He insists that. 
“without grace it is absolutely impossible’ for anyone ‘to love God 
meritoriously" and so to be saved (p. 170). But he adds that it is equally 
impossible for ‘a grace which would suffice unto salvation’ to be ‘acquired 
through our works like other moral habits’ (pp. 167-8). So he con- 
cludes that the attainment of grace, the key to salvation, must be 
entirely ‘a gift of God supernaturally infused into the soul’ of the 
helpless sinner, who can never hope to deserve or acquire it for himself 
(p. 168). 


1t would obviously be an overstatement to imply that Luther's own 
theology is simply a logical outcome of these earlier intellectual move- 
ments. Luther never shared the mystical belief that the faithful are 
intended by God to engage in spiritual exercises in order to help them 
find ‘the paths which lead to a union with God’; his concept of fiducia 
‘was even more passive than such a belief would presuppose (Post, 1968, 
p. 314). Moreover, he rejected even the limited value which the exponents 
of the via moderna continued to place on the idea of human freedom: he 
far outstripped them in his despairing sense that it is absolutely impossible 
for a man to act in such a way as to make himself worthy of being saved 
(Vignaux, 1971, pp. 108-10). Nevertheless, Luther was unquestionably a 
product of both these traditions of thought. As a student at the University 
of Erfurt between 1501 and 1505 he received a formal training in the via 
moderna, his teachers being Jodocus Trutvetter and Arnold von Usingen, 
both of whom had in turn been pupils of Gabriel Biel (Oberman, 1963, 
PP. 9, 17). During this period he must also have come into contact wit 

the faculty of theology, which had by this time become one of the leading. 
centres for the study of the devotio moderna, with Lurtz, Wartburg and 
several other prominent Augustinians teaching there (Meier, 1955). Soon 
after this, Luther turned to the systematic study of the devotio moderna 
himself. It now seems doubtful if the traditional story that he received his 
schooling in Magdeburg from the Brethren of the Common Life can be 
credited, but he certainly lodged with them in 1496-7, and several of his 
mentors were greatly influenced by their works (Post, 1968, pp. 628-30). 
"This applies above all to Staupitz, Luther's personal counsellor in the 
Augustinian order afd his predecessor in the Chair of Theology at 
Wittenberg (Steinmetz, 1968, pp. 5, 10). Luther himself always regarded 
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Staupitz as one of the most formative influences on his intellectual 
development, and it was on Staupitz’s advice that he undertook his inten- 
sive study of the German mystics (Saarnivaara, 1951, pp. 22-43, 53-8). 
Luther read and annotated Tauler's Sermons in 1516, and his first pub- 
lished work was an edition of the German Theology, which he produced in 
the same year, assuming it to be a summary of Tauler's works (Fife, 1957, 
Pp. 219-20). He always recognised, moreover, that there were close 
affinities between the devotio moderna and his own religious thought. He 
declared in the Preface to his edition of the German Theology that ‘no book 
except the Bible and St Augustine has come to my attention from which I 
have learnt more about God, Christ, man, and all things’ (p. 75). And 
when he studied the letters of Wessel Gansfort in 1522, he felt moved to 
exclaim that ‘if I had read this before, it could well have left the impression 
with my enemies that I copied everything from Wessel — so much are our 
two minds at one’ (Oberman, 1966, p. 18). 

‘The significance of these affinities and influences lies in the fact that, to 
anyone imbued with the tenets of the via moderna or the devotio moderna, 
there was much in Luther's message which was bound to appear both 
familiar and attractive. It is thus not surprising to find that some of the 
D pioneers of the German Reformation began by receiving their 
training in one or other of these disciplines. Matthaus Zell (1477-1548) 
provides an important example of an early Lutheran leader who evidently 
‘owed his conversion as much to the influence of the devotio moderna as to 
the teachings of Luther himself (Chrisman, 1967, pp. 68, 73, 92). And 
there are many examples of Lutheran leaders who began as students and 
teachers of scholastic theology, and clearly found themselves attuned by 
this training to recognise and embrace the doctrines of the Reformation. 
‘This is true of Johannes Eberlin von Günzburg (c. 1470-1533), who 
began as a student of the via moderna at Basle and at first joined the 
Franciscans, the Order of which Ockham himself had been a member. 
He was converted in 1520 as soon as he read Luther's works, and went on 
to become one of the most prolific of the early Lutheran preachers and 
writers, publishing nearly twenty books on political as well as theological 
themes (Werner, 1905, pp. 9-11, 78-9). The same is true of Nicolas von 
Amsdorf (1483-1565), who began as a teacher of scholastic philosophy 
at Wittenberg, where he was employed to lecture, at the time of Luther's 
first outburst in 1517, on the logic of Aristotle and the Ockhamist com- 
mentaries of Gabriel Biel (Bergendoff, 1928, pp. 68-9). He found himself 
immediately attracted to the Lutheran cause, and later became one of the 
‘most radical of the early Lutheran ministers, both as a theologian and as a 
political theorist. Finally, the same line of development can be traced in 
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the career of Andreas Carlstadt (c. 1477-1541), Luther's original lieuten- 
ant at Wittenberg. He began as a teacher of Thomism, but shifted to a 
strongly Augustinian position by 1518 and soon developed into such an 
extreme mystic and iconoclast that he proved too radical even for the 
Lutherans to tolerate (Sider, 1974, PP. 7, 17-19, 174-89). 


THE CHURCH'S SHORTCOMINGS 


Luther's attack on clerical abuses also echoed a number of attitudes 
already prevalent in later medieval Europe. As we have seen, he focused 
is main attention on the shortcomings of the Papacy, insisting on the 
need to return to the authority of the scriptures and to re-establish a 
simpler and less worldly form of apostolic Church. This line of attack 
had already been pursued with no less vehemence by a growing band of 
anti-clerical writers in the generation immediately preceding the Refor- 
mation. Much of the resulting literature of invective and abuse had been 
produced by the most learned humanists of the age, but they had gen- 
erally written a self-consciously demotic style, usually publishing in the 
vernacular and often presenting their arguments in the form of plays and 
satires in verse. The most influential contribution to this genre was 
undoubtedly The Ship of Fools by Sebastian Brant (1458-1521), which 
originally appeared in 1494 and went through six further editions within 
Brant’s lifetime (Zeydel, 1967, p. 99). Brant was a humanist by training 
and a teacher at the University of Basle, who won the admiration of some 
of the most outstanding scholars of his day. Reuchlin and Wimpfeling 
were amongst his friends, while Erasmus actually composed a poem in 
his honour, and described him to Wimpfeling as 'the incomparable Brant" 
(Allen, 1906-58, 11, p. 24). His Ship of Fools takes the form of a long 
sequence of verses (the original contained a hundred and twelve) in which 
all the evils of the age are ridiculed as nothing but follies. Many of Brant’s 
fiercest attacks are directed against the fools who rule the Church. There 
are separate chapters denouncing the growing contempt for Holy Writ, 
the universal vices of simony and nepotism, and the ‘abuses of spiri- 
tuality’ perpetrated by the hordes of gluttonous monks and ignorant 
priests. Above all, Brant bewails the irreligious tone of the age, the general 

"ruin and decay of the faith of Christ being brought about by the wealth 
and worldliness of the Church (fos Ixviii, clii, ccxii). 

Brant's work was widely admired, and soon began to be imitated by a 
number of humanist critics of the Church in France and England. Jean 
Bouchet (1476-1557), whom we have already encountered as one of the 
leading Grands Rhétoriqueurs at the Court of Louis XII, produced an 
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imitation of The Ship of Fools in 1500, in which the simony and immor- 
ality of the Church’s leaders were savagely satirised (Renaudet, 1953, 
DP. 319-20). He went on to develop his attack in A Lamentation on the 
Church Militant in 1512, in which the Pope was denounced for making 
war on his own flock, while the avidity of the clergy and the dissolute lives 
of the prelates were again held up to ridicule (Renaudet, 1953, p. 549; 
Hamon, 1901, pp. 282-90). Bouchet’s works in turn appear to have 
inspired Pierre Gringore (c. 1485-1538), who published a morality-play 
in 1512 entitled The Folly of the Prince of Fools, containing an even more 
scurrilous attack on the Papacy and the Church. The Church is depicted 
as ‘Mother Fool’, who confesses at her first entrance that ‘men say I have 
lost my wits in my old age’ (p. 54). At first she appears imposingly in the 
‘guise of ‘Mother Church’, but very soon her folly and hypocrisy become 
clear. She is greedy for money, cynical about the value of ‘good faith’, and 
anxious above all to ensure that she succeeds in ‘keeping a hold over 
temporal affairs by fair means or foul’ (pp. 5s, 57, 59). She spends her 
time plotting and machinating with all the fools of the age, and ends by 
making it obvious that her real ambition is to acquire worldly glory for 
herself (p. 79). 

The impact of this literature soon began to be felt in England. Alexander 
Barclay (c. 1475-1552) published translations of both Gringore and Brant 
between 1506 and 1509, while John Skelton (c. 1460-1529) managed to 
assimilate all these influences, and went on to produce his famous series 
of anti-clerical satires, using a verse-form which he virtually invented for 
the purpose. The greatest of these is Colin Clout, which was probably 
completed in 1522 (Heiserman, 1961, p. 193). This has usually been 
regarded simply as an attack on Wolsey, but Heiserman has plausibly 
argued that the Cardinal is intended to be seen merely as the most blatant 
of the Church’s spiritual failures, while the real targets are all the members 
of the clerical estate as well as the general disorders of the age (Heiserman, 
1961, pp. 196-8). Skelton begins by rudely reminding the clergy 

How they take no heed 

Their silly sheep to feed (p. 284). 
He then goes on to reiterate all the familiar charges against the leaders of 
the Church. He begins by stressing their ignorance, declaring that 









For to keep a cure (p. 290). 
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Next he denounces them as corrupt and mercenary: 


Men say, for silver and gold 
Mitres are bought and sold .. . 
And no more you make 

Of simony, men say, 

But a child's play! (p. 291). 


‘And finally, of course, he insists that all clerics are lecherous, and that all 
the money given by the pious laity for the saying of masses is ‘spent 
among wanton lasses’ (p. 295). 

The most famous humanist satire in which there are clear signs of 
Brant’s influence, and in which the device of treating the vices as follies is 
copied, is of course The Praise of Folly by Erasmus. This was first pub- 
lished in 1509, with a dedication to Sir Thomas More. (The Latin title, 
Moriae Encomium, includes a pun on More’s name.) Folly mounts a 
rostrum and delivers a classical oration in her own defence. She first 
describes her powers, arguing that all warfare depends on folly, and that 
men ‘drew together into civil society’ out of folly and flattery (pp. 30, 34). 
She then goes on to enumerate her many admirers. These include all the 
leaders of the learned professions, in particular the lawyers (p. 76) as well 
as all the princes and their courtiers, by whom folly is ‘worshipped sin- 
cerely and, as becomes gentlemen, frankly’ (p. 93). But the greatest 
admirers of folly are the monks, the priests, the bishops and especially the 
Pope. ‘Were wisdom to descend on them, how it would inconvenience 
them!” It would ‘lose them all that wealth and honour, all those pos- 
sessions, triumphal progresses, offices, dispensations, tributes and indul- 
gences' (p. 98). And so the oration culminates in yet another sweepit 
attack on the corruptions and abuses of the Papacy and the entire Catholic 
Church. 








One result of these affinities between Luther and the humanists was 
that, as soon as Luther made his initial attack on indulgences in 1517, a 
number of distinguished humanists found themselves strongly attracted 
towards his cause. This happened most obviously in Germany, in the case 
of such leading humanists as Crotus Rubianus (1480-1545), Willibald 
Pirckheimer (1470-1530) and Jacob Wimpfeling (1450-1528). Rubianus 
eventually repudiated the reformers, but he began by hailing Luther as 
“the father of my country’ and even dared, as rector of the University of 
Erfurt, to give Luther an official reception when he passed through on his 
way to the Diet of Worms in 1520 (Holborn, 1937, p. 124). Pirckheimer 
similarly ended up by disavowing the reformers, but his disgust at the 
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corruption of the Church at first caused him to welcome Luther as ‘a 
wonderful talent? and to defend him in print by writing a scandalous 
attack on Johann Eck, Luther's opponent at the Leipzig Disputations of 
1518 (Spitz, 1963, pp. 177-9). A similar story can be told of Wimpfeling, 
who finally made his peace with the Papacy, but also began by welcoming 
Luther as an evident ally in his own campaigns against the abuses of the 
Church, and spoke of him at this time as someone who ‘acts not only in 
his teaching but in his whole life like a Christian and evangelical man’ 
(Spitz, 1963, pp. 53, 57-8)- 

A similar pattern of attraction and ultimate hesitation can be traced in 
France in the case of such leading humanists as Josse Clichtove (1472- 
1543) and his teacher Jacques Lefèvre d'Etaples (1461-1536). Lefèvre 
began to concern himself actively with the question of Church reform in 
1521, when he was summoned by Guillaume Brigonnet, the recently 
appointed Bishop of Meaux, to help in the reorganisation of his diocese. 
Soon Lefévre became the leading spirit amongst a group of devout 
humanists who began to meet at Meaux, and was visited there by a num- 
ber of scholars (including Farel) whose concern with the reform of the 
Church eventually drove them into the Protestant camp. The Meaux 
‘group itself never became Lutheran: Briconnet found little difficulty in 
defending his orthodoxy when he was arraigned before the Parlement of 
Paris in 1525 to answer a charge of heresy, and Clichtove always dissoci- 
ated himself from the group, evidently in order to forestall any such 
charges. There is no doubt, however, that even Clichtove found himself 
(as Massaut delicately puts it) ‘unable to resist a certain attraction for the 
theology of Wittenberg’ (Massaut, 1968, 11, p. 84). This derived in par- 
ticular from his early doubts about indulgences and his lifelong concern 
with the need to reform the monasteries (Massaut, 1968, 1, 433ff; 11, 
Boff). And it is clear in the case of Lefèvre d'Etaples that the same attrac- 
tion was experienced with far greater strength. As early as 1512 he pub- 
lished an edition of St Paul's Epistles in which he argued that grace and 
faith represent the only means of attaining salvation. And later he went on 
to devote most of his scholarly energies - very much in the spirit of the 
reformers — to producing a vernacular version of the scriptures, publish- 
ing a French translation of the Psalms in 1524, followed by a translation 
of the entire Bible in 1530 (Daniel-Rops, 1961, pp. 368-72; cf. Rice, 
1962). 

The most important consequence, however, of these affinities between 
Luther's outlook and that of the humanists was that, as soon as he made 
his definitive breach with the Church, many prominent humanists felt 
impelled to follow him. This in turn helped to strengthen the intellectual 
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foundations of the Reformation, and thereby played a key role in helping 
to foster its wider influence. 

In Germany the leading example of such an immediate conversion is 
that of Philipp Melanchthon (1496-1540), the great-nephew of Reuchlin 
and the most prominent intellectual amongst Luther's early disciples. 
Melanchthon began by displaying a precocious and outstanding talent for 
the humanities. He learnt Greek under Rudolf Agricola at Heidelberg, 
and by the time he was twenty-two he had published a Greek grammar as 
well as an edition of Plutarch. He was appointed in 1518 to the Chair of 
Greek language and literature at Wittenberg, and it was there, under 
Luther's influence, that he abandoned the Catholic Church. Within a. 
remarkably short time his status as an expositor of Lutheranism came to 
be second only to that of Luther himself, and it was Melanchthon, with 
the publication of his Common Topics in Theology in 1521, who provided 
the earliest systematic statement of the Lutheran faith (Manschreck, 
1958, Pp. 33, 40, 44)- 

Melanchthon was only the most prominent amongst a number of 
German humanists who entered the Lutheran Church by a similar path, 
and several of the others ~ such as Osiander and Capito — were of almost. 
equal stature. Andreas Osiander (1498-1552) began as a typical humanist 
scholar, first studying the classics and later acting as a teacher of Hebrew. 








preacher in 1521, and soon achieved fame as one of the most eloquent 
expositors of the Lutheran faith (Strauss, 1966, p. 164). A similar story 
can be told of Wolfgang Capito (1478-1541). He also began as a student 
of Greek, working with Erasmus himself on his edition of the New 
‘Testament, and subsequently gained a reputation as one of the best 
Hebrew scholars in Germany (Chrisman, 1967, p. 88). He was at first 
hostile to Luther, and helped to prepare the case presented against him at 
the Diet of Worms. This evidently disturbed his conscience, however, and 
during the next year he decided to visit Wittenberg, where he too fell 
under Luther's influence and was converted. He thereupon resigned the 
position he held with the Archbishop of Mainz and moved to Strasbourg, 
where - like Osiander at Nuremberg — he soon went on to play a crucial 
role in the conversion of the city to the Lutheran faith (Chrisman, 1967 
PP: 89-90). 

"The leaders of the Reformation in Scandinavia all followed a similar line 
of development. This can be seen most clearly in the careers of Olaus 
Petri (1493-1552) and his younger brother Laurentius (1499-1573), the 
two greatest propagandists of the reform movement in Sweden. Both 
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received a humanist education, and Olaus in particular became a compe- 
tent Greek scholar — a talent he later put to work in the service of the 
Reformation by helping to make the first translation of the New Testa- 
ment into Swedish in 1526 (Bergendoff, 1928, pp. 102, 107). Both went 
to study at Wittenberg ín 1516, both were immediately converted, and 
both returned to Sweden by the end of the 1520s, where they became the. 
outstanding spokesmen in favour of Gustav Vasa's breach with Rome 
(Bergendoff, 1928, pp. 75-6). The same pattern can be discerned in the 
case of Tausen and Pedersen, the intellectual leaders of the Reformation 
in Denmark. Hans Tausen (1494-1561) provides a further example of a 
humanist scholar who became converted to Lutheranism while studying 
at Wittenberg (Dunkley, 1948, pp. 42-3). Christian Pedersen (c. 148o- 
1554) provides yet another and even clearer case of the same influences 
producing the same results. He began by following a humanist training 
at Paris, where he published a scholarly edition of Saxo's Danish chronicles 
and received the congratulations of Erasmus for his achievement. He then 
‘went to study at Wittenberg, where he became converted to Lutheranism 
in 1526. Thereafter - like Olaus Petri — he devoted his humanist talents 
to the service of the Reformation, translating and publishing a number of 
Luther's books in Denmark in 1531, and supplying the first Danish 
translation of the Bible in 1550 (Dunkley, 1948, pp. 99-113). 

‘The same pattern is even more clearly repeated amongst the earliest 
leaders of the Reformation in England. The most famous instance is pro- 
vided by the career of William Tyndale (c. 1495-1536). He began his 
studies at Oxford, but found it full of ‘the old barking curs, Duns's 
disciples’. He accordingly transferred to Cambridge around 1516, where 
he was able to begin his intensive study of Hebrew as well as of Latin 
and Greek (Mozley, 1937, pp. 16-18). It was in the course of these studies 
that he became converted to Lutheranism. He then went on to become the 
most energetic as well as the greatest of the early Lutheran propagandists 
in England. He produced the first systematic exposition of Lutheran 
political ideas in English when he published The Obedience of a Christian 
‘Man in 1528. And he engaged in the most famous literary duel of the 
English Reformation when he replied to Sir Thomas More's denunciation 
of the reformers in his Answer 10 Sir Thomas More's Dialogue in 1531. 
As with Petri and Pedersen, however, Tyndale's most important con- 
tfibution was made as a translator of the Bible. It was he who produced, 
in 1525, the first printed version of the New Testament in English, and 
he followed this in 1530 with a translation of the Pentateuch made directly 
from the Hebrew texts (Mozley, 1937, pp. 51-2, 80-1). 

‘Tyndale was only one amongst a considerable group of young Cambridge 
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scholars who were attracted in a similar way from humanism to the 
Lutheran Church. The intellectual foundations of the English Refor- 
mation were in fact largely laid in Cambridge at this time. Some of the 
earliest discussions of the heresy took place at the White Horse tavern, 
which soon became known as ‘little Germany’ (Porter, 1958, pp. 45-9). 
‘And when the heresy eventually became accepted as official doctrine, all 
but one of the thirteen divines who met in 1549 to draw up the first 
Protestant Prayer Book for the Church of England were members of 
Cambridge University (Rupp, 1949, p. 19.). One of the earliest converts 
in Cambridge was Thomas Bilney (d. 1531), who spoke of the Midas 
touch which transformed his humanist studies into a religious shape 
(Porter, 1958, pp. 41, 44). The example set by Bilney's saintliness rapidly 
led to the conversion of several other young scholars. The most important 
was Robert Barnes (1495-1540), who had returned to Cambridge from 
Louvai 1521, totally absorbed in the new humanist learning, and with a 
special enthusiasm for the comedies of Terence and Plautus (Clebsch, 
1964, pp. 43-4). He soon turned with equal enthusiasm to the doctrines 
of the Reformation, and went on to become one of the most radical and 
outspoken of the early English Lutherans. He travelled (like Tyndale) to 
Wittenberg to study with Luther himself, and published a series of 
important political as well as theological tracts during the 15308, before 
being arrested in the conservative reaction at the end of Henry VIII's 
reign and burnt as a heretic in 1540. Barnes in turn appears to have 
played a decisive part in the conversion of Miles Coverdale (c. 1488-1569), 
who is characterised by his biographer as having made the same progress 
“from Erasmus through Colet to Luther’ (Mozley, 1953, pp. 2-3). Cover- 
dale seems to have had a special admiration for Tyndale, and under his 
influence went on to produce the first complete English translation of the. 
Bible ever to be published (Mozley, 1953, p. 3). Finally, the same line of 
development can also be traced in the career of Sir John Cheke (1514-57), 
unquestionably the greatest scholar amongst the English humanists of 
this period. Cheke began as a dazzlingly precocious teacher of Greek at 
Cambridge in the late 15308, and was appointed the first Regius Professor 
of the subject in 1540, at the age of twenty-six (Jordan, 1968, p. 41). The 
date of his conversion is uncertain, but he was definitely a committed 
Lutheran by the end of the 1530s. After this he seems to have devoted 
some considerable energy to converting his pupils - and in this way he was 
able, by a quirk of history, to make a unique contribution to the eventual 
acceptance of the Reformation in England. He evidently had a hand in 
the conversion of Becon, Lever and possibly Ponet in the 1530s ~ already 
an achievement of some significance in relation to the later history of 
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Protestant political thought. But his unique opportunity came in 1544, 
when he was summoned to Court by Henry VIII and appointed tutor to 
the king's only son, the future King Edward VI (Jordan, 1968, pp. 41-2). 
Strype reports in his account of Cheke’s career that the relationship 
between the prince and his tutor became a close one, and that even after 
Edward’s accession in 1547 Cheke remained ‘always at his elbow’ in 
order ‘to inform and teach him’ (Strype, 1821, p. 22). Whatever Henry 
VIII's intentions may have been (and they have never been very satis- 
factorily explained) the outcome was that his heir grew up as a Protestant 
no less convinced than his teacher — a consequence which in turn had an 
incalculable but arguably a decisive effect in furthering the cause of the 
Reformation in England. 


THE CHURCH'S POWERS: THE THEOLOGICAL DEBATE 


If we turn finally from Luther's denunciations of Church abuses to his 
more fundamental attack on the very idea of the Church as a jurisdictional 
authority, we again find him echoing a number of arguments already 
prevalent in later medieval thought. As we have seen, Luther's concept 
of the Church as nothing more than a congregatio fidelium implied a strong 
dislike of the Papacy’s role as a landlord and tax-gatherer, a distrust of its 
absolute powers over the Church, and a resentment of its capacity to act 
as an independent legal authority, operating its own code of canon law 
and cutting across the jurisdictions of the secular authorities with its own 
system of ecclesiastical courts. All these criticisms had already been voiced 
with mounting animosity throughout the later Middle Ages, both by the 
theological opponents of Papal monarchy, and by the numerous allies 
and spokesmen of the secular authorities themselves. 

"The theological attack was in part an heretical one, deriving from a 
long-standing tradition of evangelical opposition to the wealth and juris- 
dictions of the Church. In its most vocal form this opposition can be dated 
from the rise of the Lollard and Hussite movements at the end of the 
fourteenth century, both of which had centred on the demand for a 
simpler and more apostolic form of Christianity, and had called for the 
Church to act less as a jurisdictional and more as a purely pastoral auth- 
ority. The Lollard movement originated in England with the campaign 
of preaching and writing initiated by John Wyclif (c. 1329-84) and a 
number of his clerical disciples at Oxford, including Aston, Repington 
and Hereford (McFarlane, 1972, p. 78). Their message appears to have 
been heard receptively in Scotland as well as England, and the movement 
soon began to attract a considerable degree of lay support. When the 
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Parliament met in 1395, a group of Lollard partisans even succeeded in 
presenting a manifesto to the Commons which included an attack on 
clerical corruption and on the subordination of the English Church to the 
dictates of Rome (McFarlane, 1972, p. 132). The climax and conclusion 
of this popular phase of the movement came in 1414, with the dramatic 
but abortive attempt at a Lollard uprising led by Sir John Oldcastle 
(Thomson, 1965, pp. 5-19). 

In the course of this campaign Wyclif produced a large body of heretical 
writings on the jurisdictions of the Papacy, including a vernacular tract of 
1384 entitled The Church and her Members. This opens with an attack on 
the ‘state and worldly goods’ of the Pope, and denounces the entire clerical 
estate for acting as ‘the most greedy purchasers on earth’ (p. 347). Wyclif 
then goes on to repudiate the Pope's claim ‘to bind and loose’, insisting 
that he ‘proves not his great power’ in this respect, and that the arguments 
of the canonists ‘fail shamefully here’ (p. 355). He adds in more minatory 
tones that “it is a great peril’ for the Pope ‘to feign such 
of his alleged jurisdictions are genuinely ‘grounded in Christ’ (pp. 356-7). 
‘The tract concludes by calling on ‘the Pope with his cardinals and all 
priests’ to give up their ‘worldly glory’ and powers, and to ‘livein Christian 
poverty" as Christ himself taught by word and deed (P. 359). 

In England the official response to these heretical demands was the 
enactment of a statute ‘For the burning of heretics’ in 1401, which estab- 
lished a legal framework for religious persecution for the first time 
(McFarlane, 1972, p. 135). In Scotland the response was even more 
alarmist, and included the founding of the University of St Andrews in 
1413 with the express purpose of protecting orthodoxy, the passing of 
anti-Lollard legislation by the Parliament in 1425, and the execution of a 
number of Lollard sympathisers, the first victim being James Resby in 
1407 (Duke, 1937, pp. 110-11, 115). Nevertheless, the Lollard movement 





ically adopted 
and developed by the Hussites in Bohemia. Jan Hus (c. 1369-148) 
acknowledged that Wyclif's writings on the Church provided much 

the inapirstion for his own vary sintlr denunciations of cera curran 
tion and the supremacy of the Pope (Spinka, 1941, pp. 6-9) And in spite 
of Hus’s condemnation and execution by the Council of Constance in 
14s Ma fllencre quy crowd tems far Eom aan dan 
their Lollard progenitors both in crystallising their outlook into a definite 
programme and in organising themselves to fight for its acceptance. They 
first formulated their demands in the Articles of Prague in 1420, which 

* On this point sec Aston, 1964, and especially Thomson, 1965. 
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included an attack on the ‘great worldly possessions’ and the ‘unlawful 
powers! of the Church (Heymann, 1955, p. 148). They then raised an 
army under the brilliant generalship of John Žižka and campaigned for 
nearly fifteen years to enforce their creed. The stand thcy took against 
the landowning and tax-gathering privileges of the Church proved so 
popular that they constantly managed to replace their losses, and even- 
tually proved themselves to be unconquerable. At the Council of Basle in 
1433 they finally succeeded in forcing the Pope and the Emperor to recog- 
nise the four articles of religious reform they had originally proposed ~ 
including the demand for a measure of redistribution of the Church's 
wealth (Heymann, 1959, p. 247). They were then able, under the long and 
determined leadership of John Rokycana between 1429 and 1471, to sus- 
tain this anti-papal and evangelical stance, and in this way to establish a 
semi-autonomous Czech national Church (Heymann, 1959, p. 243). 


As well as this heretical strand of opposition to Papal power, there was 
a long tradition within the Church of resistance to the orthodox idea of the 
Papacy as an absolute monarchy. This first arose in the course of the 
twelfth century as a reaction against the increasing centralisation of Papal 
administration which had taken place in the wake of the Gregorian 
reforms." This development prompted a number of canonists to wonder 
with some alarm what might happen if a pope with so much power should 
happen to fall into heresy or become incapable. The answer some of them 
began to propose - thus laying the foundations for the entire conciliar 
movement ~ was that the authority of the Papacy ought to be treated as 
inferior to the authority of a General Council of the Church. This sugges- 
tion was first fully developed as early as the 11908 by Huguecio, the 
Bishop of Pisa, in his commentary on the Decretals. He states his theory 
in the course of discussing the claim that the Pope is unanswerable to the 
Church ‘unless detected in heresy" (nisi deprehendatur a fide devius) * He 
takes this to mean that the Church as a corporation must be ‘above? the 
Pope at least in the sense that, if its welfare is at stake, the cardinals must 
possess the power to summon a General Council, which in turn must have 
the authority to sit in judgment on the Pope. Huguccio adds that there are 
two types of cases in which this must be legitimate (Tierney, 1955, 
pp. 58-65). He first endorses the received opinion that ‘if the Pope 
1 Figgis's classic outline of conciliar political theory is thus at fault in assuming that the political 
[IBIDEM 
‘ereloped in the secular here For is meme me Fig mm to e e ead RE 
iique we Oakley, 1969, pp. 369-72. 


* Horicci's Gloss on ths proposition is printed in fall as an Appendix to Tierney, 1 
Pp. 248-50, the source from which my quotations are taken. ~ ix 
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becomes a heretic’, this is so harmful ‘not only to himself but to the whole 
world’ that ‘he can be condemned by his subjects’ (p. 248). He then adds 
the far more contentious — and highly influential - claim that if the Pope 
is ‘a contumacious criminal’ who persists ‘in notorious crimes’ which 
‘scandalise the Church’, he can also be deposed for failing to fulfil the 
duties of his office (p. 249). For as Huguccio concludes - a flurry of 
rhetorical questions barely concealing the weakness of his argument ~ ‘if 
a Pope scandalises the Church, is this not tantamount to heresy ?”. 

‘The next major campaign against Papal absolutism developed in the 
early fourteenth century as an aspect of the renewed conflict between the 
Papacy and the Empire. A dispute in the Electoral College in 1314 resulted 
in the elevation of two rival Holy Roman Emperors. One of the claimants 
was Louis IV of Bavaria, who succeeded in securing his position in 
Germany and went on to demand recognition from the Pope, John XXII. 
John responded in 1324 by excommunicating Louis, who riposted three 
years later by marching on Rome and having himself crowned as Emperor 
by Nicholas V, whom he installed as anti-Pope. The quarrel continued 
to reverberate throughout the following decade, in the course of which 
Louis called to his aid a considerable number of anti-Papal publicists, 
Amongst those whose support he managed to enlist were the two greatest 
political writers of the age, William of Ockham and Marsiglio of Padua, 
both of whom took refuge at Louis's court after being excommunicated 
by John XXII. The outcome was not merely a revival but an embattled 
development of all the arguments already advanced against the concept 
of Papal supremacy. 

As we have already seen, Marsiglio's Defender of Peace embodied an 
unequivocal defence of conciliarism, as well as advancing two heretical 
claims which were rarely taken up by the later and more moderate oppo- 
nents of the Papacy's plenitudo potestatis. One was the contention that the 
Pope is not in fact head of the Church by divine right, so that his claim 
to exercise a ‘plenitude of power over any ruler, community, or indi 





other heresy - widely adopted in the course of the Reformation - was his 
insistence that all coercive power is secular by definition, and thus that 
the idea of the Pope as the wielder of ‘any rulership or coercive judgment 
or jurisdiction’ over ‘any priest or non-priest’ or any ‘individual of what- 
ever condition’ is nothing but a ‘vicious outrage’, and one which is utterly 
destructive of the peace of the world (pp. 113, 344)- 

The political theories of Marsiglio and Ockham are often considered 
together, but there is no doubt, as several recent studies have emphasised, 
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that Ockham was a more moderate and even conservative thinker.! He 
was not greatly concerned with the thesis of conciliarism, and his late. 
treatise on The Power of Emperors and Popes even included a modified 
defence of Papal monarchy, arguing that ‘the community of the faithful 
ought to be subject to a supreme head and judge’, and that ‘no one other. 
than the Pope can be this head’ (p. 25; cf. Brampton, 1927, p. ix). Never- 
theless, he accepts in his Dialogue that ‘if the Pope is a notorious heretic’, 
then ‘a general council can be summoned without the authority of the 
Pope’ in order ‘to judge and depose’ him (pp. 399-400). And in addition 
to repeating this well-established tenet of conciliarism, he deploys two 
further arguments about the powers of the Pope which were both to be of 
great importance in the later attack on Papal monarchy. 

He first argues that, although the Pope is undoubtedly head of the 
Church, his authority is not granted to him unconditionally, but only on 
the understanding that he exercises it for the benefit of the faithful, 
Ockham thus regards the Papacy not as an absolute but a constitutional 
monarchy (cf. McGrade, 1974, pp. 161-4). The point is firmly made in 
the Brief Account of the Power of the Pope, which he completed between 
1339 and 1341 (Baudry, 1937, p. vii). There can be no question, he argues, 
of the Pope ‘having such a plenitude of power" that ‘he is able to do abso- 
lutely anything’, as some of his supporters have maintained (p. 16). His 
supremacy ‘is not given to him for himself", but ‘only for the good of his 
subjects’ (p. 22). And ‘it follows from this’, Ockham concludes, ‘that the 
Pope does not have from Christ the type of plenitude of power’ normally 
claimed for him, since ‘he has authority from God only for preserving, 
not for destroying’ the Church (p. 25). 

‘Ockham’s other subversive contention was that the spheres of spiritual 
and temporal jurisdiction must be kept sharply divided from each other 
(cf. McGrade, 1974, pp. 134-40). The implications of this commitment 
are worked out most clearly in his late treatise on The Powers of Emperors 
‘and Popes. Hee begins by emphasising that ‘when Christ made Peter head 
of all believers’, he ‘prohibited him and the other Apostles from exercising 
any domination over kings and peoples’ (p. 5). St Peter fully accepted 

this commission, moreover, for he in turn warned his successors that they 
‘should avoid any involvement in the occupations of daily life’ (p. 7). These 
instructions are first of all taken to mean that ‘the Papal principate insti- 
tuted by Christ at no point includes any regular jurisdiction over temporal 
matters or secular business’ (p. 7). So Ockham insists that ‘if a Pope inter- 
feres in temporal affairs’, he is merely ‘putting his scythe into another 
See i 18-20, 38-43. Se also Bayley, 1 - 199-201, Tierney, 
Sez McGrae, 1974, esp. pp. 8-20-45. See o Bayley, 1949, csp. pp. 199-201, Tierney, 
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man's harvest’ (p. 7). Christ's instructions are also taken to imply the 
more heretical claim — already emphasised by Marsiglio and later devel- 
oped by Wyclif and Hus — that ‘the Papal principate’ is ‘not a jurisdic- 
tional or despotic power at all’ (p. 14). ‘God has instituted principates of 
a dominating character in the world’, but ‘Christ told the Apostles that 
their principate was not of this nature’ (pp. 15-16). So Ockham concludes 
that the Pope's so-called principate ‘ought rather to be called a minister- 
ing power’, a power established ‘for the saving of souls and the guidance 
of the faithful’, but not for any other and more political ends (p. 14). 

‘The point at which these early attacks on the absolute powers of the 
Pope were most effectively developed was after the outbreak of the Great 
Schism in 1378. One of the main issues of concern during this period was 
the increasing corruption of the Papacy as a tax-gatherer and distributor of 
benefices. Jean Gerson (1363-1429), perhaps the most influential of all the 
conciliarists, wrote a Tract on Simony at this time, protesting at the 
Papacy’s habit of ‘extorting money from benefices under the title of first- 
fruits’ (p. 167). He also wrote a tract entitled Towards a Reformation of 
Simony, in which he offered many proposals for curtailing the bestowal of 
‘ecclesiastical offices ‘in such a disgraceful fashion and with such an 
appearance of avarice’ (p. 180).% Similarly, Nicolaus of Cusa (1401-64) 
devoted several chapters of his major conciliarist treatise Om Universal 
Harmony to discussing the urgent need for the Papacy to reform its cor- 
rupt practices. He criticises ‘the mingling of spiritual with temporal 
business’ by the leaders of the Church, and warns them, in an echo of 
St Peter's words, "not to engage in any occupation of a mundane or 
business character’ (pp. 265-6). Finally, he roundly condemns ‘the pomp 
and blind avarice’ of the Popes, and attacks their growing tendency to 
think of nothing other than the augmentation of their own possessions 
and revenues (p. 269; cf. Sigmund, 1963, pp. 183-5). 

But the gravest scandal of this period was of course the Schism itself. 
After 1378 there were two different Popes, and after 1409 there were 
three, each demanding to be recognised as the sole rightful occupant of 
St Peter's throne (Flick, 1930, 1, pp. 262, 271, 312). It soon became 
obvious that the only way to end the Schism would be to remove each of 
the rival claimants so that a new election could be made. It was no less 
obvious, however, that in order to secure this result it would be necessary 
to summon a General Council, and to insist on its capacity to sit in judg- 
ment on the head of the Church. So it came about that, in the name of 
healing the Schism, the cardinals officially accepted the doctrine of con- 
ciliarism: the Council of Constance duly met in 1414, proclaimed its 

1 On Gerson as a reformer, see Connolly, 1928, esp. pp. 90-112. 
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authority to be greater than that of the Pope, deposed two of the rival 
claimants to the Papacy, persuaded the third to abdicate, and elected 
Martin V in their place (Flick, 1930, 1, pp. 312-13). 

The first leading churchman to write in defence of this procedure for 
‘ending the Schism was Cardinal Francesco Zabarella (1360-1417), whose 
treatise On the Schism was completed in 1408." But the most important 
expositions of conciliar theory were written in connection with the meet- 
ings of the Council of Constance between 1414 and 1418, and the Council 
of Basle between 1431 and 1437. Cardinal Pierre d'Ailly (1350-1420), 
one of rhe leading Ockhamists of the age, presented an important 
Tract on the Authority of the Church at Constance in 1416 (Roberts, 
1935, p. 132). Jean Gerson, who had studied under d'Ailly at the Sor- 
bonne, and who succeeded him as Chancellor of the University in 1395, 
read an even more radical essay On Ecclesiastical Power to the assembled 
Council in February 1417 (Morrall, 1960, p. 100). And Nicolaus of Cusa 
provided perhaps the most eloquent summary of conciliarist ideas in his 
treatise On Universal Harmony, which he completed in 1433 and sub- 
mitted to the Council of Basle in the following year (Sigmund, 1963, 
pP. 35-6). 

tis true that these writers are at first inclined to tread warily in apply- 
ing a theory of popular sovereignty to the Church (Tierney, 1975, 
pp. 244-6). This element of caution is especially marked in d'Ailly and 
Zabarella, both of whom owed their cardinalates to John XXIII, perhaps 
the most dubious of the pretenders to the Papal throne. When d'Ailly in 
his Tract on the Authority of the Church raises the crucial question of 
‘whether the plenitude of power resides in the Roman pontiff alone’, he 
appears unable to bring himself to give a definite answer (col. 949). At 
first he suggests that the plenitude lies ‘separably’ with the Pope, but 
‘inseparably’ with the Church and ‘representatively’ with a duly assembled 
General Council (col. 950). But he then adds that ‘properly speaking, the 
plenitude resides solely in the supreme Pontiff as the successor of St 
Peter’ (col. 950). And he ends by conceding that ‘the plenitude is only 
figuratively and in a certain sense equivocally to be found in the Universal 
Church and the General Council representing it’ (col. 950; cf. Oakley, 
1964, pp. 114-29). 

When we come to Gerson's treatise On Ecclesiastical Power, however, 
we encounter an unhesitating and extremely influential statement of the. 
claim that the Council unquestionably possesses supreme power over the 
Church - a claim which was subsequently worked out in greater detail by 
"For Zara's coca eth Appendix in Una, 1948, pp: 191-231 an f Tierney, 

1955, pp. 220- 
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John of Segovia and Nicolaus of Cusa at the Council of Basle (Black, 1970, 
PP. 34-44). Gerson begins in apparently concessive style by drawing a 
strong distinction between the Church and political society, contending 
that the Church differs in origin ‘from all other powers’ (p. 211). Whereas 
all other forms of authority are ‘naturally established’ and ‘regulated 
according to natural or human laws’, the Church is also ‘the mystical body 
of Christ’, with an authority which Christ ‘supernaturally conferred by a 
special grant upon his Apostles, disciples and their legitimate successors’ 
(p. 211). This means that in one sense - the sense in which the Pope is a 
descendant of the Church’s mystical union with its founder — it must be 
‘conceded without a doubt’ that the Pope ‘holds a plenitude of power’ and 
holds it ‘immediately from God’ (p. 226). Gerson then goes on to insist, 
however, that the Church as it now exists must also be viewed as a 
political society, a society in which the same criteria for legitimacy must 
be applied as in any ordinary regnum or civitas. He then argues ~ just as 
his master Ockham had already done — that ‘notwithstanding any con- 
siderations’ about the divine origins of ecclesiastical power, it becomes 
evident as soon as we adopt this perspective that ‘the successors of St Peter 
have been and still are instituted mediately by men’ for the benefit of the 
Church, and ‘receive their office mediately by human ministry and 
allowance’ (p. 226; cf. Morrall, 1960, p. 104). 

This clears the way for Gerson's central argument. If the powers of 
the Pope are instituted ‘mediately’ by men on condition that ‘he aims at 
the common good in his rule’, then the Pope cannot possibly be ‘greater 
than the body of the Church’ — maior universis — as the canonists had 
characteristically affirmed. Like Ockham, Gerson maintains that the 
Pope can only be a constitutional monarch, a minister or official of the 
Church whose authority remains contingent on his willingness to pursue 
the welfare of his subjects. So he insists that the power of the Church as a 
universitas or corporation remains ‘greater than that of the Pope’ - a con- 
clusion which he then proceeds to underline in his highest rhetorical style. 
The Church is maior — ‘greater than the Pope’ — “in amplitude and exten- 
sion, greater through its infallible direction, greater as a reforming 
authority, both with respect to its head and members, greater in coercive 
power, greater in making all ultimate decisions in difficult matters of 
faith, and greater finally in its sheer size’ (p. 240). 

Gerson's vindication of the Papal plenitudo potestatis as a direct gift 
of God is thus rendered fully compatible with his claim that ‘the ultimate 
3 See Gerson, pp. 226, 232, 247. The question Gerson initially asks (p. 222) is ‘whether the 
authority oí de Pope greater than that f the Church (air quom arco) or the other 


Sry ome, Nicolaus of Cum prefer to ak (p. 191) whether the Church ia abore the power 
of the Pope? (supra potestatem Romanae pontifici). 
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power over the Church lies in the Church itself’, and in particular ‘in the 
General Council which sufficiently and legitimately represents it (p. 232). 
He considers that the plenitudo “is only formally and materially lodged with 
the Pope’, while ‘the regulation and application of its use’ remains the 
responsibility of the Council in its capacity as the Church's representative 
assembly (pp. 227-8, 232). He accordingly maintains that when the 
Church assigns the plenitudo to the Pope, it does so not in the form of an 
alienation of its powers to a ruler who thus becomes legibus solutus, but 
only in the form of a concession which assigns the Pope the use but not 
the ownership of his authority (p. 228). So he is able to conclude that, in 
spite of the absolutist appearance of ecclesiastical power, the highest 
authority in the Church remanet in ecclesia — ‘remains at all times within 
the body of the Church’ (p. 233). 

Finally, this image of the Church as a limited monarchy operating 
through a representative assembly enables Gerson to draw the polemical 
conclusion in which he is chiefly interested. If the Pope is only a rector 
or minister who remains minor universis, it follows that it must be possible 
‘for a General Council to be summoned without a pope’ and ‘for a pope 
to be judged in certain cases by a General Council’ (p. 229). Gerson insists, 
moreover, that heresy is not the only type of case in which it may be 
legitimate for a pope to be condemned. A General Council ‘is also able to 
judge and depose a pope’ if ‘he is pertinacious in the destruction of the 
Church’, and in this way fails to discharge the duties of the office which 
has been conditionally assigned to him (p. 233). 


In the years immediately preceding the Reformation, this attack on 
Papal absotutism was restated in its most radical form by a number of 
avowed followers of d'Ailly and Gerson, several of whom were not afraid 
even to invoke the authority of Marsiglio of Padua. The background to 
this revival was provided by the conflict which, as we have seen, broke out 
between Pope Julius II and Louis XII of France over the dissolution of 
the League of Cambrai in 1510. After Louis's victory over the Venetians 
in the previous year, Julius attempted to repudiate the alliance which he 
had formed with the French in 1508. Louis promptly responded by 
appealing over the head of the Pope to a General Council of the Church. 
Allying himself with a considerable number of dissident cardinals, he 
summoned a Council to meet at Pisa in May 1511 and commanded the 
Pope to attend (La Brosse, 1965, pp. 58-9). 9) At tia pint te Papacy 
appealed to Tommaso de Vio — later Cardinal Cajetan — to defend its 
Qe agis i cosclrim of the French, und bo duy repended im 
October 1511 with his Comparison between the Powers of the Pope and the 
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Council, an energetic repudiation of the anti-papalist case (Oakley, 1965, 
P. 674). Not to be outdone, Louis XII immediately submitted the Com- 
parison to the University of Paris, reminding the theologians that he was 
‘determined at all times to aid and defend” a General Council, and asking 
them to supply lim with a written opinion on the book (Rensudet, 1953, 
P. 546). The outcome was the publication of several systematic works 
scholastic political philosophy, a Ed du tme dl de Gouna vat 
treated as part of a more general account of the concept of the regnum 
and its proper relations with the Church. The first of these treatises to 
appear was the work of Jacques Almain (c. 1480-1515), who was asked by 
the Sorbonne to compose its official reply to the king, and responded in 
1512 with an attack on Cajetan entitled A Brief Account of the Power of 
the Church (La Brosse, 1965, pp. 73, 75). It seems that Almain may have 
won this commission as the result of a disputation which he had conducted 
earlier in 1512 on A Reconsideration of the Question of Natural, Civil and 
Ecclesiastical Power, a work which later formed the conclusion to his 
Exposition of ‘the views of William of Ockham concerning the power of 
Almain’s Brief Account proved sufficiently challenging to call 
forth an Apolog y from Cajetan in which he restated all the anti-conciliarist 
positions he had already maintained (La Brosse, 1965, pp. 77-8). This 
turn provoked the other major contribution to the debate to be published 
in 1512, the treatise by Marc de Grandval entitled The Best Form of 
Ecclesiastical and Civil Political Society (Renaudet, 1953, p. 555 and note). 
A few years later the same conciliarist doctrines were reiterated by John 
Mair, who had taught both Almain and Grandval at the Sorbonne. Mair 
was a Scotsman, originally a student at God's House (later Christ's 
College) Cambridge, who gained Na Masters degree at Paris in 1495 and 
joined the Collège de Montaigu, then being reformed by Standond 
fta Esos vs ona of s ocpamporeies hare) Aa v have eady 
seen, he then spent the most important part of his long and highly success- 
ful career teaching at the Sorbonne. The only time he left the University 
of Paris appears to have been between 1518 and 1526, when he returned 
to his native Scotland and taught first at the University of Glasgow and 








* Almaia's Reconsideration than frm the final scion of Ne Expstin, The Exposition fst 
agreed in the posthumous caleton o Ma Bri Wer (Open) eid by Vincent 
Doesmier (Paris, 1518), fos i-i, with the Reconsideration at fos txi-Irvi. 
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then at St Andrews (Mackay, 1892, p. Ixvii). Mair's teaching at Paris was 
initially based on the Collége de Navarre, which had numbered both 
@Ailly and Gerson amongst its students over a century before, and thus 
had a well-established tradition of opposition to the idea of Papal absolut- 
ism (Launoy, 1682, pp. 97, 208). Mair not only acknowledged the influ- 
ence of this background, but also saw himself as a follower of Ockham, 
whose political arguments he frequently invoked, in addition to presenting 
an influential interpretation of his nominalism. As a teacher Mair appears 
to have had an impact on a remarkable range of famous pupils, three of 
whom were later to develop his doctrines in unexpected ways: the 
‘Thomist Pierre Crockaert, the humanist George Buchanan, and the 
revolutionary John Knox, perhaps the most rabid of all the Pope's 
enemies (Renaudet, 1953, pp. 457, 591-3; Mackay, 1892, pp. lxvii, boxi, 
exxvii; Burns, 1954, PP- 84-9, 93-4)- 

Mair's first published work of theology was A Commentary on the 
Fourth Book of Lombard's Sentences, which appeared in 1509 and was fol- 
lowed between 1510 and 1517 by similar commentaries on the other 
three books (Burns, 1954, p. 87). The commentary on the fourth book 
was reissued in 1512, and appeared in a new edition in 1516, again in 
1519, and again in 1521. The first two versions scarcely referred to the 
problem of Papal authority, but the 1516 and later editions included a 
radical analysis of ‘the status and power of the Church’, and were adver- 
tised without undue modesty as ‘the most useful questions’ ever to have 
arisen out of the Sentences. During these years Mair also supplied a more 
extensive account of his political views in his Exposition of St Matthe 
Gospel, which he first published in 1518 and later incorporated in a 
revised form into his Clear Expositions of the Four Gospels in 1529. Here 
he again stated his theories about the proper government of the Church, 
‘setting them out in two sections of his commentary on St Matthew: in 
the first he defended ‘the authority of a Council over the Pontiff’, and 
in the second he mounted an attack on the alleged powers of the Pope in 
temporal affairs.* 
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Mair and Almain both begin by agreeing with Gerson that there is a 
basic difference between the Church and civil society, since the Church 
has arisen not as a result of human decision but rather as a direct gift of 
God (cf. Oakley, 1965, p. 677). They are no less strongly in agreement, 
however, that the organisation and justification of the two societies must 
be fundamentally the same. As Mair puts it in his discussion of The Power 
of the Pope, although ‘the Church was instituted by Christ, it is even more 
concerned with the good of the community than the secular common- 
wealth’ (col. 1151). The same point is echoed by Almain in the final sec- 
tion of his Exposition of Ockham's views on civil and ecclesiastical power. 
“All sovereignty’, as he declares in the title of his fourth chapter, ‘lay as 
well as ecclesiastical, is instituted for the benefit not of the ruler but of 
the people’, and needs in consequence to be judged on the same terms 
(col. 1107). 

If the power of the Pope is established by the Church with the sole aim 
of protecting its own welfare, it is obvious according to Almain and Mai 
that the Pope cannot be said to possess an unchallengeable authority. 
Mair begins his Disputation on the Authority of a Council by citing the 
contrary opinion, ‘commonly held by the Thomists’, to the effect that the 
Papacy must be treated as an absolute monarchy (p. 175). He argues 
‘against this that ‘the Roman Pontiff is our brother, and thus remains at all 
times subject to the reproof of the whole body of Christians who make up 
the Church’ (p. 176). He is maior singulis in relation to the bishops, but 
minor uniuersis in relation to the body of the faithful and to the General 
Council representing their interests. This is confirmed by the fact that 
‘the keys were not given to Peter except in the name of the Church’, and 
by the further fact that it is possible to appeal from the Pope's authority 
to that of a Council, which must therefore be ‘above the Roman Pontiff” 
(p. 178). The implication that the Pope's status is merely that of an 
elected official is even more clearly brought out by Almain at the end of 
his Brief Account, He begins by citing Cajetan's view that ‘the power of 
electing a pope’ lies ‘with the Pontiff himself” (col. 998). He replies that 
the power in fact lies with God, but that insofar as it is a human power 
at all, ‘it lies with the Church and not with the Pontiff” - a conclusion 
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which is then elaborately defended by reference to the scriptures and 
the practice of the primitive Church (cols 999-1000). 

If the status of the Pope within the Church is merely that of a rector 
‘or minister, it follows that the Papal plenitude of power can only have 
‘been granted as a matter of administrative convenience, and not in the 
form of an alienation of the Church’s fundamental sovereignty. Mair 
draws this inference at the end of his Disputation, where he cites Gerson 
to help him provide this ‘solution to Cajetan’s arguments’, concluding 
that ‘the plenitude of power remains continually with the Church’ 
(p. 183). Almain reiterates the same conclusion at the end of his Recon- 
sideration. Here he simply asserts that ‘the power of the Church, in charac- 
ter as well as in time, is in the Church itself rather than in the Pope’, and 
promptly deduces three corollaries: ‘the power of the Church remains 
greater in perfection and extent than that of the Supreme Pontiff”; ‘the 
General Council of the Church is able to meet without the authority of 
the Pope’; and ‘the General Council is able to exercise every act of 
ecclesiastical jurisdiction’ (cols 971-4). The same points are more fully 
elaborated in chapters 6 and 7 of the Brief Account, in which Almain 
argues from many authorities that “Christ transferred his power immedi- 
ately to the Church’ after which he again asserts that Cajetan is entirely 
mistaken in supposing that this power has at any point been alienated or 
granted away to the Pope (cols 995-8). 

Finally, Mair and Almain both endorse with great emphasis the crucial 
polemical claim underlying the thesis of conciliarism: that it must be 
possible for a pope to be deposed and removed by a vote (even a bare 
majority vote) of a General Council of the Church. This is the chief 
theme of Mair's Disputation, and the same arguments recur in the last 
two chapters of Almain's Brief Account. Both begin by conceding that, 
as Mair puts it (p. 179) ‘a bishop does not cease to hold office on account 
of heresy’, and thus that (ss Almain admits, citing Ockham as his auth- 
ority) ‘a pope who becomes a heretic is not ipso facto deposed’ (col. 1005). 
A legal act is needed to remove a bishop or pope, and the problem is to 
discover who has the authority to perform it. Both insist that the authority 
lies with the General Council, which they agree with Gerson in treating 





of his Brief Account, it is obvious ‘in a case of heresy” that ‘the nature of 
the supremacy of the General Council over the Pope’ must be such that 
‘the Council may excommunicate and depose him’ (cols 1005-6). They 
then add the further and more contentious claim — originally emphasised, 
as we have seen, by Huguccio — that there is a second case in which the 
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Church possesses the same right. Since the Pope is merely a minister 
chosen to govern in accordance with the laws of nature, it follows (as 
‘Almain argues in his final chapter) that the Church must have the auth- 
ority to depose him ‘not merely for heresy but for other notorious crimes’, 
including ‘negligent rule’ (col. 1008). Mair ends his Disputation on the 
same note, stressing the parallels with political society and using them to 





the Church cannot be said to have any power of deposition over him 
(p. 184). This objection, Mair roundly concludes, ‘is nonsense’, for 
“although the Roman Pontiff is from God, yet it is not true to say that 
God did not leave this power in the Church in the same way as this 
political power resides among the men of one kingdom’ (p. 184). 


After the outbreak of the Reformation, the leaders of the Lutheran 
movement were quick to associate themselves with these earlier strands of 
‘opposition to the absolutist pretensions of the Pope. Luther himself 
appealed to the authority of a Council at two vital moments in the early 
years of the Reformation. The first was in 1518, immediately after his 
return from the disputation with Johann Eck at Augsburg. Realising that 
his earlier appeals to the Pope were being studiously ignored, he pro- 
ceeded to draw up a formal document in which he asked that his case be 
presented to a General Council of the Church (Fife, 1957, pp. 300-1). 
He renewed the same demand two years later, as soon as the Bull Exsurge 
Domine, announcing his excommunication, was published in Germany 
(Fife, 1957, p. 560). On this occasion he not only asked the city council 
of Wittenberg to support his move, but went on to publish his appeal in 
the form of a tract. This was printed as The Appeal of Martin Luther to 
Council in November 1520, and went through eight editions within the 
next two months (Fife, 1957, p. 561). Luther begins his tract by denounc- 
ing the Pope for ‘having treated his previous appeal with contempt’ 
(p. 78). He reiterates his request for a Council to hear his case, and insists 
that such an assembly must be superior to the Pope, since ‘the power of 
the Pontiff cannot be against or above’ the authority of Scripture or the 
body of the Church (p. 79). So he calls on the Emperor, the electors and 
‘every Christian magistrate in Germany’ to support him in his campaign 
against the Pope, whom he accuses of proceeding ‘with iniquity and 
injustice, with tyranny and violence’ (p. 79). 

Luther and his disciples showed an even greater concern to stress their 














1 This is not the end of Maie's tract, but it ie the end of his exposition of his own position, 
after which he turns to criticising Cajetan's case. It is also the end of the (substantially 
abridged) version of the tract translated by Cameron. 
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affinities with the Lollard and Hussite traditions of opposition to the 
powers of the Pope. Luther himself frequently emphasised the similarities 
between the Hussite heresy and his own attack on Papal tyranny. When he 
first received a copy of Hus's treatise On the Church at the end of 1519, 
he promptly wrote to Spalatin to assure him that ‘its spirit and learnedness 
are wonderful’ and to declare with amazement that ‘I have taught and held 
all the teachings of John Hus, but thus far did not know it’. And when 
Jerome Emser ~ whom Luther liked to call ‘the Leipzig goat’ - sought to 
trap him into admitting that he had defended a series of Hussite principles 
in the course of his disputation with Eck, Luther boldly responded in his 
tract of 1521 Concerning the Answer of the Goat in Leipzig by associating 
himself with the Bohemian heresy, and rejoicing in the fact that Hus ‘is 
‘again coming to life and tormenting his murderers, the Pope and the 
popish set, more strongly now than when he was alive’ (p. 134). A few 
years later Luther took the opportunity to acknowledge the Lollards in a 
‘similar way. When Johann Brismann sent him a Lollard Commentary on 
the Apocalypse in 1527, Luther immediately had it printed in Wittenberg. 
and supplied a Preface addressed To the Pious Reader in which he warmly 
commended its violent denunciations of the Church's leadership (Aston, 
1964, pp. 156-7). The great value of the book, Luther claims in his intro- 
ductory remarks, lies in its clear recognition ‘that the Papacy is to be 
interpreted as the reign of anti-Christ’, and that ‘the tyrannical fury of 
the Pope’ is to be resisted in every way (p. 124). 

A similar sense of continuity soon began to be emphasised by the 
leaders of the Reformation in England. The pioneer of this development 
was John Bale (1495-1563), a contemporary of Cranmer's at Jesus 
College, Cambridge who became converted in the early 15308 from a 
zealous Catholicism to an equally committed Lutheranism (Fairfield, 
1976, pp. 33-5). Bale was active as a preacher amongst the north-country 
Lollards in the 1530s, but his major contribution to the English Refor- 
mation was made as an historian of the reform movement itself (Dickens, 
19592, pp. 140-2). He was one of the earliest writers to insist on the 
affinities between the English Protestants and their Lollard forerunners, 
and in this way helped to equip the Church of England with a new 
martyrology, an appropriate Church history, and a powerful image of its 
connections with an heroic evangelical past (Harris, 1940, pp. 13, 127; 
cf. Fairfield, 1976, pp. 121-30). Bale began this process in 1544 with A 
Brief Chronicle, in which he described ‘the examination and death of the 
blessed martyr of Christ, Sir John Oldcastle’, the leader of the attempted 
3 For Luther's discovery of Hus, see Fife, 1957, p. 471. For these comments to Spalatin, see 
‘Luther, Letters, Vol. 48, pp. 153, 155 and cf. Williams, 1962, pp. 216-17. 
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Lollard uprising of 1414. In his Preface Bale denounces Polydore Vergil 
for ‘polluting our English chronicles most shamefully with his Romish 





lies’, and calls for a history of the unsung heroes who have at all times stood 
out against ‘that execrable anti-Christ of Rome’ (pp. 6, 8). This leads him 
to consider the example of Oldcastle, whom he describes as making the 





sorceries’ as soon as he ‘thoroughly tasted’ the true doctrines of Christ 
which John Wyclif had taught (p. 10). Bale makes it clear, moreover, that 
he intends his account of Oldcastle's martyrdom as a model for other 
histories of the same kind, and expresses the hope that ‘some learned 
Englishman’ may soon manage to ‘set forth the English chronicles in their 
right shape’ (p. 8). 

Bale’s hope was soon to be magnificently realised by his friend John 
Foxe (1516-87). Foxe was converted ~ like many others - while at Mag- 
dalen College, Oxford, and was obliged to go into exile at the accession 
of May in 1553 (Haller, 1963, pp. 55-6). He went to live in Basle, where 

he lodged in the same house as Bale, and where he completed and pub- 
lished a series of Latin Commentaries on the Affairs of the Church in 1554 
(Haller, 1963, p. 56). These later formed the kernel of the massive and 
immensely influential account of the Acts and Monuments of the true 
English Church which Foxe went on to publish in 1563. Bale’s influence 
on Foxe's so-called ‘Book of Martyrs’ is evident at several important 
points. Foxe evidently derives from Bale the idea of using the mystical 
numbers from the Book of Revelation in order to divide up his account 
of the true and false Churches (Levy, 1967, p. 99). And when he departs 
from this scheme in order to cover the Lollard movement in greater 
detail, the reason he gives is one which Bale had already foreshadowed. 
Foxe speaks of the fact that it has for a long time 'been received and 
thought of the common people” that the Protestant faith ‘has sprung up 
and risen but of late’, whereas it has in fact been flourishing ‘for the space 
of these two hundred years, from the time of Wyclif* 
image of Wyclif as the ‘morning 
tively fixed, and Foxe goes on to provide an impressive history of Lollard 
influence, tracing it through Oldcastle’s uprising, Hus's reformation, 
Zitka’s revolution and the whole history of the true Church in the course 
of the fifteenth century (111, pp. 320-579). 

‘The emphasis which the early Lutherans placed on their continuities 
with this historical background can be shown to have played a definite 
role in helping to further the cause of their own reform movement. For 
their propaganda helped to encourage most of the surviving Lollard 
and Hussite communities to link up with the wider movement of the 
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Reformation, a development which in turn helped to widen the basis of 
its support and in this way to increase its influence. In Germany, the 
Hussites began to coalesce with the Lutherans as early as 1519, when the 
Bohemian Brethren under the leadership of Luke of Prague (1458-1528) 
first established contact with some of Luther's followers (Thomson, 1953, 
p. 170). The Brethren were formally acknowledged by Luther himself in 
the following year as a legitimate part of the evangelical Reformation, and 
continued to propagate their doctrine of justification by faith and their 
policy of opposition to the powers of the Church over a wide area of 
Moravia and Bohemia (Heymann, 1970, p. 143; cf. Williams, 1962, 
pp. 213-15). The surviving Lollard communities in England soon began 
to make a similar contribution to the spread of the Lutheran Reformation. 
"They appear to have gained in confidence in the decade following Luther's 
initial outburst of 1517, and readily joined forces with the new and more 
vocal movement of opposition to the powers of the Church! It seems 
likely, for example, that a number of Lollard sympathisers amongst the 
London merchants — including Hilles and Petit — took part in the early 
15203 in smuggling forbidden Lutheran books into England, and it 
probable that Tyndale was supported by Lollard money while engaged 
in his translation of the New Testament (Rupp, 1949, p. 11). As Dickens 
has emphasised, it was largely on the basis of these syncretic foundations 
that the structure of English Protestant thought was successfully raised 
in the course of the next generation (Dickens, 19594, p. 27; cf. Read, 
1953, pp. 18-19)- 








THE CHURCH'S POWERS: THE LAY REVOLT 


‘As well as being denounced by the theological critics we have now con- 
sidered, the pretensions of the Papacy and the jurisdictions of the Church 
were also subjected to an increasing volume of criticism in the later Middle 
‘Ages by the laity and the secular governments of most countries in north- 
ern Europe. The privileges of the clerical estate had of course been 
challenged at many stages in the history of medieval Europe, but there is 
ample evidence that these protests rose to a new peak of intensity on the 
eve of the Reformation, especially in England and Germany. The German 
cities witnessed what Moeller has described as a series of ‘explosions of 
hatred’ against the Church during this period, especially in the years 
immediately after 1510 (Moeller, 1972, pp. 54-5). In Cologne, for 


* Dickens, 955 p 8 records that the Bishop of London fl the nerd to bagin a series of anti- 
‘4 result of which over two hundred heretics were forced to abjure 
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example, there was a revolution against the ruling oligarchy in 1513, in 
the course of which the craft guilds took control of the city and set up a 
committee to consider how to reform its government. The outcome was a 
list of Grievances and Demands in which they constantly underlined their 
animosity towards the jurisdictions and privileges of the Church. They 
complain about the tax-exemptions of the clergy, and ask that the Church 
should be compelled ‘to make a substantial loan to the city (p. 140). They 





when a cleric commits a felony the law ‘should punish the cleric as though 
he were a lay person’ (p. 140). They denounce the way in which ‘the 
monks hold on to their worldly goods’ by the use of legal subterfuge 
(p. 142). And they summarise their demands by insisting that ‘clerical 
persons should from now on bear the same civic burdens as burghers’ 
(p. 141). 

In England there were many signs of the same increasing hatred of the 
Church's jurisdictions amongst the laity on the eve of the Reformation. 
‘The most celebrated instance is provided by Hunne’s case, a cause célèbre 
which came to the attention of the House of Commons in 1515. Richard 
Hunne, a London merchant of Lollard sympathies, had refused to pay a 
mortuary fee levied by his local priest, and on being sued for it had taken 
out a King's Bench action in 1513, directed against the authority of the 
Church courts. His staunchly anti-Papalist plea, which he derived from 
the statute of praemunire, was that since the Church courts merely sat by 
the authority of the Pope’s legate, they had no jurisdiction over English 
subjects (Elton, 1960, p. 320). The Church responded to this impertinence 
by imprisoning Hunne on a dubious charge of heresy, and while awaiting 
trial in December 1514 he was found hanged in the bishop's gaol. It was 
almost certainly a case of murder at the hands of the ecclesiastical auth- 
orities, a fact which was widely rumoured at the time (Ogle, 1949, pp. 88- 
112). The suspicion was enough to cause an immediate uproar in London, 
which had to be pacified by the personal intervention of the King, and a 
further uproar in Parliament, which had to be hurriedly dissolved in 
order to forestall an all-out attack on the powers of the Church (Thomson, 
1965, p. 169). Although the episode closed with a technical victory for the 
Bishop of London, who was able to ensure that Hunne's body was burnt 
as that of a heretic, no one failed to notice (as Pickthorn rather brutally 
puts it) that ‘his ashes showed which way the wind blew’ (Pickthorn, 
1934, P- 114). 

These 








mounting feelings of anti-clericalism found their chief outlet in a 
cie of peneirar irere In 
Germany the most dramatic example of this trend was the so-called 
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Reuchlin affair, which straddled the years immediately before and after 
Luther’s initial protest of 1517. The feud over Reuchlin’s work originated 
in 1506, the year in which, as we have seen, he had published his pioneer- 
ing work on The Rudiments of Hebrew. The book was denounced by 
Johann Pfefferkorn (1469-1524), a converted Jew who had gained a 
mandate from the Emperor in 1509, with the encouragement of the 
Dominicans at Cologne, in order to hunt out and confiscate Hebrew works. 
Reuchlin replied by contending that his Hebrew studies were essential 
for Biblical scholarship. The theologians appealed to the Pope, and a 
violent pamphlet war broke out (Holborn, 1938, p. 53). Reuchlin's own 
contribution was published early in 1514 as the Letters of Famous Men, 
and consisted of numerous messages of support he had received from the 
leaders of the learned world (Holborn, 1937, pp. 60-1). An apparent 
counterblast appeared at the end of the following year entitled Letters of 
Obscure Men. This took the form of a series of letters addressed to Ortus 
Gratius, the leader of the Cologne theologians, and purported to be an 
attack on the humanists. The intention was Swiftian, however, and the 
book was actually the work of Crotus Rubianus, who thus contrived a 
devastating satire on the churchmen’s ludicrous ignorance. 

The quarrel entered a new phase in 1517, when Rubianus's Letters were 
republished by Ulrich von Hutten, who added a new section containing 
sixty-two new items mainly written by himself. Much of this extra 
material was devoted to imitating and extending the original parody, but 
the tone of the additions was far more bitter, as well as more 
than in the earlier and more knockabout book (Dickens, 1974, p. 46). 
Von Hutten no longer confined himself to ridiculing the narrow and 
credulous outlook of the theologians in the approved humanist style. He 
clearly feared that Reuchlin’s case would be decided against him by the 
Pope (which duly happened in 1520) and accordingly concentrated on 
questioning the underlying assumption that the Papacy had any right to 
regard itself as a final court of appeal in this or any other such case 
(Holborn, 1937, pp. $6, 112). The second section of the Letters thus 
includes a series of personal attacks on the Pope, and repeatedly accuses. 
him of misusing his authority in siding with the 1l 
humanists (pp. 172, 201-2). As soon as Luther's diatribes agai 
Papacy began to appear, moreover, von Hutten’s own writing took on an 
even bolder and more explicitly Lutheran tone. He started to collect and 
ive a series of earlier anti-Papal iracas, inching, as we have seen, 

‘exposure of the Donation of Constantine. He also began work on 
Ms Dialogue on the Roman Triad, which he published early in 1520, 
characterising it himself as an attack ‘of unexampled sharpness against 















THE FORERUNNERS OF LUTHERANISM 53 


Rome’ (Holborn, 1937, p. 114). He was now prepared to move far beyond 
the usual humanist preoccupation with clerical abuses, and in the course 
of the Dialogue he developed a sweeping condemnation of the powers and 
jurisdictions of the Church. He calls for a curtailment of ecclesiastical 
possessions, reviling ‘the pomp of the prelates’, ‘the simony of the 
bishops" and ‘the avarice of the Pope’ (pp. 433, 443-5). He accuses the 
Papacy of ‘extorting immense sums of money’ from Germany, and 
demands that the payment of all contributions to Rome should cease 
(p. 429). He denounces the Curia's control over the Church in Germany, 
and proposes that it ‘should be forbidden to elect bishops’ or to fill any 
further German benefices (p. 436). And above all he repudiates the 
Papacy's temporal and political powers, crying out against ‘the tyranny of 
Rome over Germany” and ending with a call to his fellow-countrymen to 
shake off the Italian yoke, ‘the source of all the worst evils’ in the world 
(pp. 467, 503-4. 

A similar series of denunciations and satires appeared in England 
throughout the 15205, the work of such pamphleteers as Jerome Barlowe 
and William Roy. This line of attack on the powers of the Church may 
be said to have reached a climax in 1529 with the publication of the 
anonymous Supplication for the Beggars. This was probably written by 
Simon Fish (d. 1531), a graduate of Oxford and a member of Gray's Inn. 
It is known to have been studied ‘not with foll disfavour’ by Henry VIII, 
and it called forth a furious response from Sir Thomas More, The Suppli- 
cation of Souls (Clebsch, 1964, p. 242). The tract is explosive but brief, 
and takes the form of an appeal addressed to the king by all the poor of 
the land. They spend much of their time complaining in a scurrilous 
fashion about the licentiousness of priests, who ‘corrupt the whole gener- 
ation of mankind in your realm’ (p. 6). But they also complain in a more 
serious way about the excessive powers of the Church. They insist that the 
people are being kept in needless poverty by the fact that the clergy hold 
‘half the substance of the realm’ (p. 4). And above all they remind the 
king that his own authority is constantly being undermined by the Church's 
legal and jurisdictional powers. The undesirable political consequences 
of this situation are tellingly spelled out. The bishops are ‘stronger in 
your Parliament house than yourself’. The clergy as a whole are able to 
‘exempt themselves from obedience’ by appealing to the authority of the 
Pope. And the ordinary people are continually harassed in the ecclesiasti- 
cal courts - and even murdered, as in the case of ‘that honest merchant, 
Richard Hunne’ (pp. 4, 8, 12). 








As well as this mounting wave of anti-clericalism, there was a more 


54 ABSOLUTISM AND THE LUTHERAN REFORMATION 


serious movement of legal and political theory on the eve of the Refor- 
mation which was similarly concerned with the need to curtail the juris- 
dictions of the Papacy and the Church. In Germany this was associated, 
as a number of scholars have emphasised, with a sharply increased 
"consciousness of national solidarity'.! This found its clearest expression 
in a growing hatred of all forms of ultramontane interference in the run- 
ning of secular affairs. One of the most strident proclamations of this new 
sense of outrage at the Papacy's influence over German politics can be 
found in the later writings of von Hutten, many of which are based on a 
‘Tacitean distinction between the sober, innocent and freedom-loving 
Germans on the one hand, and the worldly, corrupt and exploitative 
Italians on the other. The same sentiments were no less fiercely expressed 
by several other leading German humanists of this period, including 
Brant, Pirckheimer and especially Wimpfeling. In 1506 Wimpfeling pub- 
lished a life of Jean Gerson with a strong defence of his conciliarism, and 
two years later he issued an edition of Lupold of Bebenburg's fourteenth- 
century treatise against the powers of the Pope (Schmidt, 1879, 11, pp. 1, 
325, 336). Wimpfeling also reveals a deep strain of anti-clerical and anti- 
Italian feeling in his own major work, The Apology for the Christian 
Republic of 1506. The Apology is partly devoted to a familiar humanist 
recital of clerical abuses, especially simony and concubinage. But the main 
target is the underlying idea of a separate and privileged clerical estate, 
with the result that the institution of monasticism, the jurisdiction of the 
canon lawyers and the interference of the Papacy in German affairs are 
all subjected to vehement criticism (Schmidt, 1879, 1, pp. 122-3). 
The most extensive roots of this form of nationalist host 

found in England, where the Roman code of law was never in force, and 
where the claims of the Papacy and the canon lawyers tended in conse- 
quence to conflict most radically with the demands of common law and 
the enactments of Parliament. The resulting feelings of xenophobia 
towards the canonists as well as the civilians can be traced as far back as 
Bracton's defence of custom in the thirteenth century, and were strongly 
reiterated two centuries later by Sir John Fortescue (c. 1394-c. 1476) in 
his Praise of the Lass of England. When the prince asks his chancellor at 
the start of their dialogue whether he ought perhaps to concentrate on 
studying the civil law, he is roundly informed that the whole of the 
Roman code is alien to the ‘political’ nature of the English constitution 
(p. 25). The civil law is then subjected to a number of detailed criticisms, 
while the contentions of the canonists, as well as the special rights and 
jurisdictions claimed by the Pope as head of the Church, are all pointedly 
1 Ser for example the discussions in Holborn, 1937, p. 15 and in Dickens 1974, pp. 40-2. 
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ignored. The prince is told to concentrate entirely on the study of English 
custom and statute, and to treat ‘all human laws’ as either ‘customs or 
statutes’ unless they are clearly laws of nature (p. 37). The customary laws 
are then commended on the grounds (later to be echoed by Sir Edward 
Coke and later still by Burke) that they are perfectly adapted to the 





a statute is enacted (pp. 39-41). The special sensitivity of these laws to 
English needs and conditions is then taken to show that they alone deserve 
to be recognised. The strong implication is that any attempt to defend 
any other type of jurisdiction must be condemned as an instance of foreign 
interference. 

‘There are many signs that by the start of the sixteenth century these 
traditional feelings of hostility to the legal powers of the Church were 
coming to be held by an increasing number of Englishmen with an increas- 
ing degree of strength. One important indication of this trend is provided 
by the writings of Edmund Dudley (1462-1510), who is chiefly remem- 
bered for his notorious ministerial collaboration with Richard Empson 
under Henry VII, as a result of which both ministers were sacrificed to 
the wrath of Parliament at the start of the new reign. Dudley was a com- 
mon lawyer by training, who had studied at Gray's Inn and first attracted 
the King’s attention through his extensive legal knowledge (Brodie, 
PP. 2-3, 9-10). As we have already seen, it was while he was await 
execution in 1510 that Dudley wrote his only abstract work of legal and 
political theory, The Tree of Commonwealth. This has sometimes been dis- 
missed as a disappointingly conservative work, on the grounds that it con- 
sists of little more than ‘a medieval allegory carried almost to the length 
of parody’ (Morris, 1953, p. 15). It is true that Dudley's image of the 
‘commonwealth as ‘a fair and mighty tree’ is somewhat extravagantly 
elaborated (p. 31). The tree is said to have five roots, the chief of which is 
love of God, the other four being justice, fidelity, concord and peace 
(pp. 32-4). Each root is depicted as bearing its own appropriate fruit, 
with ‘honourable dignity’ growing out of justice, ‘worldly prosperity’ out 
of fidelity, ‘tranquillity’ out of concord and ‘good example’ out of peace 
(pp. 51-6). To treat this apparently bland typology, however, as nothing 
more than a repetition of medieval commonplaces is perhaps to miss the 
note of warning which is sounded three times when the question of the 
Church's relationship to this structure is raised. When Dudley first tells 
‘us that the chief root of the commonwealth is love of God, it occurs to 
him that ‘you will say percase the bishops and they of the spirituality have 
special charge of this root’ (p. 32). He immediately insists, however, that 
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“the prince is the ground out of which this root must chiefly grow’ (p. 32) 
It is he who must ensure that the good discipline of the Church is mai 
tained, that ‘the danger of simony’ is averted, and that ‘the prelates and 
such other as have great cures’ do not neglect them (p. 25). The second 
warning is sounded when Dudley demands that the root of concord 
should be ‘fastened right well in the clergy of this realm’ (p. 44). The king 
is told to take special care to ensure that this root does not become 
damaged or disturbed by the Church's efforts to enforce its special legal 
rights and privileges (p. 42). But the loudest note of hostility is struck 
when Dudley discusses the need for each root to bring forth its appro- 
priate fruit. There is said to be a special danger that the clergy will ‘covet 
or desire’ the ‘fruit of honourable dignity’, which is intended for the 
temporal rulers of the commonwealth (p. 56). The king is particularly 
advised that any such worldly ambitions on the part of the Church’s 
leadership must above all be curtailed. He must ensure ‘that none of them 
be in any temporal offices", and he must insist that they'show themselves 
true priests of Christ's Church’ by confining themselves to ‘preaching the 
word of God truly and plainly to the temporal subjects’ (pp. 25, 42-3). So 
far from being conservative, Dudley's doctrine is virtually Marsiglian in 
character. 








We find the same increasing hostility to the powers of the Church being 
displayed by the English common lawyers on the eve of the breach with 
Rome. The most remarkable instance of this development is provided by 
the work of Christopher St German (c. 1460-1540), a veteran lawyer who 
was already over seventy years old when the Henrician schism took place. 
St German appears to have practised in relative obscurity at the Inner 
‘Temple down to about the year 1511, after which he seems to have gone 
into retirement. He re-emerged in the course of the 15205, however, and 
from then until his death in 1540 he produced a series of extremely influ- 
ential and increasingly radical attacks on the jurisdictions of the Church 
(Hogrefe, 1937). 

‘The political implications of St German’s legal philosophy were first 
developed in the Latin Dialogue on the concept of law which he published 
in 1523. This takes the form of a discussion between a Doctor and a 
Student about the foundations of the law, and mainly consists of an expo- 
sition by the Doctor of the different gradations of law - the eternal law, 
the laws of nature, the laws of God — and the relationship between these 
and the laws of England (Chrimes, 1936, pp. 204-14). The outcome is to 
suggest, very much in the manner of Fortescue, that the customary laws 
of England must be regarded as supreme. As Chrimes remarks, the whole 
work in fact reads like a commentary on Fortescue’s jurisprudence 
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(Chrimes, 1936, p. 204). The anti-clerical undertones of this position were 
given greater emphasis in 1531, when St German translated the Dialogue 
into English as Doctor and Student — in which form the work served as a 
standard textbook in English legal theory almost until the time of Black- 
stone, At this point St German added a second dialogue (already pub- 
lished separately in 1530) together with an important appendix of thirteen 
‘additions’ in which ‘the power of the Parliament concerning the spiri- 
tuality and spiritual jurisdiction’ was ‘most specially considered’ (sig. A, 
1b). It was during the following year, however, that St German launched 
his major campaign against the clerical estate - as a result of which he 
became involved in a fierce series of exchériges with Sir Thomas More 
(Pineas, 1968, pp. 192-213). The pamphlet-war opened with the publi- 
cation of St German's Treatise ‘concerning the division between the 
spirituality and the temporality’ in 1532. More replied in his Apology, 
St German countered with a Dialogue ‘betwixt two Englishmen’ with the 
somewhat un-English names of Salem and Bizance, and More returned 
the fire with his Debellacion of Salem and Bizance (Baumer, 1937, 
pp. 632-5). By this time St German was prepared to question not just the 
right of the ecclesiastical courts to prosecute alleged heretics, but the 
whole fabric of the Church's legal powers. His basic appeal in the Treatise 
is to the supremacy of statute, and thus to the overriding right of the King 
in Parliament to remove any ‘evil customs’ being upheld by the ecclesi- 
astical authorities (pp. 232-40). This in turn leads him to insist that in 
their parallel system of laws, the leaders of the Church ‘have 
many times exceeded their authority’ and have ‘attempted many things 
against the law of the realm’ (pp. 232-3). Finally, St German went on to 
complete his campaign in his Answer to a Letter, which appears to have 
been published in 1535 (Baumer, 1937, pp. 644, 649). Here he inde- 
pendently arrived at both the main conclusions which the government's 
propagandists were by this time advancing as part of the official campaign 
to legitimate Henry's breach with Rome. He insists that the Papacy has 
no right to exercise any jurisdictional powers in England, and thus that 
Henry's new degree of control over the Church ought to be regarded as 
the resumption of a set of rights which his predecessors must have chosen 
to delegate. As the Answer puts it, the king's claim to be ‘supreme head" 
of ‘the Church of England" does not involve arrogating to himself ‘any 
new power’ over his subjects ‘that he had not before’ (sig. A, 3a). St Ger- 
man is also prepared by this stage to define the king's headship of the 
? See Baumer, 1937, p. 633. The ‘new additions’ were also issued in the form of a 


separate 
tract entitled A Little Treatise Called the New Additions, and it is from this version that my 
‘quotations are taken 
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Church, and to argue that it must cover the entire potestas jurisdictionis 
including even ‘the power to declare and expound scripture’ and thus to 
determine doctrine (sig. F, 6a; sig. G, 32). The radical and indeed 
Marsiglian assumption underlying both these claims is that all coercive 
and jurisdictional power must be treated as secular by definition, and thus 
that it must be an act of usurpation for the church to claim any such 
capacities on its own behalf. St German's corresponding conclusion is 
thus that all such powers must be vested in the supremacy of the common 
law, and all legislative authority in the sovereignty of the King in 
Parliament. 





Finally, the same feelings of hostility to the powers of the Church were 
increasingly voiced on the eve of the Reformation by the secular auth- 
orities themselves. They objected first of all to the traditional privileges 
and jurisdictions claimed by the clerical estate. This often went with an 
increasing temptation to cast a predatory eye over the vast estates which a 
large number of religious communities had by this time managed to accu- 
mulate. These attitudes are especially noticeable in those countries which 
were later most receptive to the Lutheran reformation. The Swedish, 
Rad, for example, began an anti-clerical campaign in 1491, ending a long 
period of quiet relations with the ecclesiastical authorities by questioning 

the fiscal privileges as well as the amount of landed wealth enjoyed by the 
‘Swedish Church (Roberts, 1968, p. 62). The English government initiated 
3 similar campaign at much the same time. Although the reign of Henry 
VII was in general marked by a continuation of traditional and amicable 
relations with the Church, a number of official moves were made both to 
curtail the privileges of the clergy and to improve the crown's capacity to 
gather taxes from them. An Act of 1491 sought to reduce the tax- 
exemptions which a number of religious houses had managed to negotiate 
in the course of the wars of the roses (Chrimes, 1972, p. 243). And a 
further series of Acts passed in 1489, 1491 and 1496 - and extended by 
Henry VIII in 1512 - launched a war of attrition against the system 
known as ‘benefit of clergy’ - the system which enabled the clergy to 
secure immunity from prosecution in the ordinary courts in the case of 
many felonies (Chrimes, 1972, p. 243). But the most dramatic campaign. 
against the clerical estate was mounted in the series of Gravamina, or 
‘grievances of the German nation’, which began to be regularly drawn up 
in the second half of the fifteenth century by the Imperial Diets. The 
practice began in earnest as early as the Diet of Frankfurt in 1456, and 
was revived by the Emperor Maximilian on the eve of the Reformation 
(Dickens, 1974, pp- 7-8). The task of revising the list of charges was 
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entrusted to Jacob Wimpfeling, who responded in 1515 with a list of 
Ten Articles attacking the privileges of the clergy as well as the powers of 
the Pope (Schmidt, 1879, 1, 116-17). The climax of the tradition came 
after Luther's first protests, when the list of 1515 was expanded into over 
a hundred charges by the Diet of Worms in 1521. The historical irony 
needs no underlining: the same Diet which condemned Luther's heresy 
went on to produce the most spectacular Statement of Grievances against 
the Church. The authors of the Statement begin by complaining about 
"benefit of clergy’, arguing that the system is “bound to encourage clerics 
to wicked acts, the more since ecclesiastical courts let them go scot-free, 
no matter what their offence’ (p. 58). Next they claim that the clergy are 
‘undercutting secular authority’, since they ‘drag laymen into ecclesiastical 
courts! and "take over what they wish’ from the jurisdictions of the ordi- 
mary courts at the same time (p. 62). And above all they complain about 
the overweening wealth and power of the Church. Unless it is controlled, 
they contend, "the secular estate will, in course of time, be altogether 
bought out by the Church’ (p. 58). 

‘The other and even more contentious point at which the secular 
authorities began to put increasing pressure on the Church was in con- 
nection with the supra-national jurisdictions traditionally exercised by the 
Pope. There was a growing sense of resentment at the Papacy's right to 
act as a tax-gatherer on its own behalf, and to control the award of 
benefices within each of the national Churches. One outcome was that in 
several countries the secular authorities managed to bargain with the 
Papacy and wring concessions from it on each of these vital points, This 
enabled them to preserve relatively friendly relations with the Church, 
while managing at the same time to insist on their status as ‘imperial 
rulers, exercising complete jurisdictional control within their own terri- 
tories. The first kingdom to achieve such a resolution of these tensions 
was France. The Pragmatic Sanction of Bourges in 1438 not only adopted 
the thesis of conciliarism, but managed decisively to curtail the powers of 
the Papacy in France. The Pope's right to collect Annates was questioned, 
his right to make nominations to vacant sees by ‘reserving’ them was with- 
drawn, and his right to supplicate’ in favour of a particular candidate for 
a benefice was in most cases transferred to the crown (Petit-Dutallis, 
1902, p. 268). Apart from the reintroduction of Annates, all these con- 
cessions were later confirmed by the Concordat of Bologna in 1516 
(Lemonnier, 1993, p. 254). By this time a similar and even more sweeping 
set of Concordats had been arranged between the Papacy and the secular 
authorities in Spain. After a long quarrel with Ferdinand and Isabella, 

ixtus IV finally conceded in 1482 that the right of ‘supplication’ should 
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be transferred to the crown in the case of all major ecclesiastical appoint- 
ments (Elliott, 1963, pp. 89-99). Four years later the crown gained a 
similar right of patronage and presentation throughout the whole of the 
conquered kingdom of Granada, and in 1508 the same concession was 
extended to cover the entire Church in the New World (Elliott, 1963, 
P. 90). 

Where it proved possible to arrange such Concordats, the governments 
involved — as in France and Spain ~ tended to remain faithful to the 
Catholic Church throughout the Reformation. But where the disputes 
over Annates, appointments and appeals remained unresolved — as in 
England, Germany and Scandinavia — the pressures on the Papacy con- 
tinued to build up. Even before Luther's protestations began to be heard 
outside Germany, it is clear that these pressures had already come almost. 
to breaking-point. 

In Denmark the danger-level was reached under Christian II, with his 
promulgation in 1521-2 of the Byretten Civil and Ecclesiastical Code, 
"This proposed to end all Appeals to Rome, to remove the powers of the 
ecclesiastical courts in all cases involving property, and to establish a new 
royal court with ultimate authority to decide all ecclesiastical as well as 
civil causes (Dunkley, 1948, pp. 25-7). A similar crisis broke in Sweden 
at the same time. Gustav Vasa refused at his accession in 1523 to recognise 
the Pope's nomination to the bishopric of Skara, and it has even been 
argued that the severance of the Swedish Church from Rome ought to be 
dated from this point (Bergendoff, 1928, p. 10). By this time, similar 
pressures had begun to produce ominous signs of a breach between the 
regnum and the sacerdotium in England. The first cracks began to appear 
in connection with the Papacy's activities as a tax-gatherer. When the 
Pope sent his sub-collector Peter Gryphius to England in 1509, the 
government prevented him from acting for over a year (Pickthorn, 1934, 
p. 111). When a Papal subsidy was demanded six years later for an alleged 
crusade, this met with a point-blank refusal (Lunt, 1962, pp. 160-1). But 
the major government attack developed when Convocation attempted in 
1515 to protest against the Act limiting benefit of clergy which had been 
passed in 1512. The Church's lawyers argued that since the legal head of 
the Church is not the King but the Pope, the King must have exceeded his 
authority in seeking to subject the clergy to the secular courts (Pick- 
thorn, 1934, pp. 115-16). This in turn prompted the King and judges — in 
a portent of the ideological changes to come — to issue an uncompromising 
declaration of their superiority over any alleged jurisdictions of the Pope. 
‘They declared the whole of Convocation subject to a charge of praemunire 
for seeking to subordinate the King’s authority to that of a foreign power, 


THE FORERUNNERS OF LUTHERANISM 6r 


and the King went on to deliver a speech to Convocation in which he 
vehemently reasserted the ‘imperial’ rights of the English crown. The 
main argument he used - in direct defiance of canon law — was that ‘kings 
of England in time past never had any superior but God’, and he sol- 
emnly warned his bishops - in another portent of things to come - that ‘we 
will maintain the rights of the crown in this matter’ against any claims 
advanced by the Pope or the Church (Pickthorn, 1934, p. 117). 

We must again turn to the Gravamina of the German nation, however, 
for the most dramatic evidence that, even before Luther's initial protest, a 
crisis had already been reached in the relations between the Papacy and 
the secular authorities. The lists of Gravamina had always focused on t 
extent of the Pope's powers in Germany, and when Wimpfeling redrew 
the charges on the eve of the Reformation he laid an overwhelming 
‘emphasis on this grievance against the Church. The popes ‘fail to observe 
their predecessors’ Bulls’ and ‘violate them with their dispensations’ 
(Article 1). They continually ‘reject the elections to bishoprics made in 
Germany’ and impose their own worthless candidates (Articles II and 
IIT). They reserve the best benefices for members of the Papal court, and 
take no care over the rest (Articles IV and V). And above all they make 
avaricious financial demands, ‘continuing to exact Annates’ and imposing 
more and more grasping taxes on the German people (Article V1). When 
the representatives of the laity at the Diet of Worms came to draw up their 
definitive Statement of Grievances six years later, all these protests were 
reiterated. Again they complain that ‘Rome awards German benefices to 
unqualified, unlearned and unfit persons’, and that the ‘taxes and tributes’ 
paid by the German nation are ‘almost daily raised in amount’ by the 
Church (pp. 54-3). And above all they complain about the way in which 
Papal jurisdictions are used to infringe the rights of the secular authorities. 
The Church courts are continually claiming extra powers, so that ‘secular 
‘cases are tried before ecclesiastical courts which are, needless to say, 
biased in opinions and judgment’ (p. 53). And the greatest abuse of all - 
the first charge on the entire list — is that appeals are continually made to 
Rome ‘in the first instance’ over ‘worldly concerns’, a practice which can 
only be ‘conducive to the curtailment of the competence of secular 
authorities’ (p. 53). 











Given this background of increasing hostility to the powers of the 

Church, itis not surprising to find that, as soon as the Reformation began 

to gather momentum, most of these lay critics found themselves increas- 

ingly attracted towards the Lutheran cause. This can be observed in the 
* For this list of charges see Schmidt, 1879, 1, pp. 116-17. 
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first place amongst a majority of the legal and humanist critics we have 
‘considered. Most of the leaders of the anti-clerical campaign in England, 
including Barlowe, Roy and Fish, turned to Lutheranism in the course of 
the 15208 (Clebsch, 1964, pp. 229-31). Fish seems to have gone on to 
become a dealer in censored Lutheran books and translations, for when 
Robert Netton was arraigned before Wolsey in 1528 to answer a charge 
of heresy, he confessed that he had been told ‘Mr Fish had New Testa- 
ments to sell’, and that he had bought several dozen copies of Tyndale’s 
translation from himm (Moser, 1937, Pp. 349-50). The sume prose can 
be observed amongst the leading anti-clerical writers in Germany. 
Wimpfeling eventually wavered, but von Hutten soon became an enthusi- 
astic convert to the new faith. Although he began by dismissing the 
debate over indulgences as just another instance of monkish quarrelling, 
he was soon persuaded — by his hero Erasmus, ironically enough ~ to sce 
the wider implications of Luther’s protest, and by 1520 he had established 
contact with both Luther and Melanchthon and begun to correspond with 
them (Holborn, 1937, pp. 102, 122). Shortly after this he declared to 
Luther that ‘I have been with you’ and ‘will stand by you, whatever 
‘comes’ (Holborn, 1937, p. 125). And by the time of Luther's summons to 
Worms in the following year, von Hutten was writing to assure him that 
‘you need never doubt my constancy’ (Holborn, 1937, pp. 157-60, 171). 
But the point of major historical importance is of course that most of 
the secular rulers of northern Europe began to feel a similar attraction 
towards the Lutheran cause. Where they had been unable to gain satis- 
factory concordats with the Papacy, they began to flirt with Lutheran 
ideas, and in this way raised the pressure of their campaigns against the 
Church to breaking-point. This happened first of all in the course of their 
campaigns to improve their control over the fiscal privileges and landed 
wealth of the Church within their own territories. A sharply intensified 
pursuit of these aims provided the immediate background and (according 
to such authorities as Lortz) the main motive in every country for the 
official acceptance of the the Lutheran faith (Lortz, 1968, 1, pp. 158-64; 
cf. Grimm, 1948, p. 87). It is true that this process appears less clear-cut 
in Germany than elsewhere. This is partly because the acceptance of the 
Reformation in the German cities was unquestionably a more popular 
and less cynical process than this explanation assumes, but also because 
many of the German princes - even though their motives may have been 
wholly mercenary — proved incapable of realising the financial gains they 
clearly hoped to make out of their adoption of the Lutheran faith.” It is 
still evident, however, that even in Germany these ambitions often sup- 
* On these points see Chrisman, 1967, and Moeller, 1972. 
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plied the dominant motive for the behaviour of the secular authorities. 
Albert of Hohenzollem's carly defection to the Lutheran camp was 
accompanied by the secularisation of the lands of the Teutonic Knights, 
while Philip of Hesse's reformation of 1526 was accompanied by a seizure 
of monastic lands, out of which Philip's own gains have been assessed as 
“very considerable’ (Carsten, 1959, p. 161). And when we turn to the more 
unified national monarchies, we find the same ambitions being pursued in 
every case. In Sweden Gustav Vasa heralded his official acceptance of the 
Reformation in 1524 by transferring the receipt of tithes from the Church 
to the crown, and completed the process three years later by sequestering 
the entire property of the Church (Bergendoff, 1928, pp. 15, 40-1). In 
Denmark a similar campaign was initiated by Frederick I, who began to 
take over monastic lands as early as 1528. The process was completed 
under Christian II, who accompanied his removal of the bishops in 
1536 with the abolition of all their temporal powers and the confiscation 
of their lands (Dunkley, 1948, pp: 55-9, 70-1). And in England a further 
campaign of the same preceded the breach with Rome in the 
carly 15308. The schism was initiated with an attack on the payment of 
Annates, and immediately followed by the secularisation of all monastic 
lands, a move which appears to have been planned some considerable time 
in advance (Dickens, 1964, p. 197). 

‘The same willingness on the part of the secular authorities to push their 
campaigns against the Church to breaking-point can be seen in the case 
of their long-standing attempts to curtail the supra-national jurisdictions 
of the Pope. The clearest instance is of course provided by Henry VIII's 
struggles with the Papacy over the question of his divorce.’ When he 
succeeded to the throne in 1509 Henry had married Catherine of Aragon, 
the widow of his elder brother Prince Arthur. By 1525, however, a series 
of miscarriages had persuaded him that she would never succeed in pro~ 
viding him with a male heir. By 1527 he was eager in any case to marry 
‘Anne Boleyn (Scarisbrick, 1968, pp. 149-50). He accordingly petitioned 
the Pope, Clement VII, to grant him a divorce. The King undoubtedly 
had a case in canon law, but a combination of political circumstances in 
Rome after 1527 made it impossible to gain the Pope's consent (Scaris- 
brick, 1968, pp. 163-97). The king and his ministers thus found them- 
selves committed to putting more and more pressure on the Church. 
First they insisted on a re-trial of the divorce case. Next they summoned 
a Parliament in 1529 and encouraged it to give free expression to its 
strongly anti-clerical feelings, simmering ever since Hunne’s case. Finally 











3 The following details are mainly taken from Dickens, 1964, an sccount to which I am much 
indebted. See esp. pp. 151-6. 
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they indicted the whole clerical estate on a charge of praemunire and 
‘ordered them to buy the King’s pardon by paying a vast fine (Lehmberg, 
1970, pp. 109-13). None of these threatening gestures, however, showed 
any signs of cowing the Pope. The result was that, since the King remained 
determined to get his divorce, he increased his pressure on the Church to 
breaking-point in order to ensure that he duly got it. 

These flirtations with Lutheran attitudes by the secular rulers of 
northern Europe in turn helped more than anything else to advance the 
cause of the Reformation and the Lutheran Church. It is of course doubt- 
ful whether the secular rulers themselves were genuinely interested in 
bringing about this result. Both the timing and the character of the 
reform movements they initiated suggest that they were largely uncon- 
cerned with the doctrines of the Reformation, except for their obvious 
value as ideological weapons in their struggles to control the wealth and 
power of the Church. Some rulers (notably Henry VIII) never showed 
any inclination to become Lutherans, while others who did become 
converted (such as Gustav Vasa) appear to have accepted the Lutheran 
faith purely as a means of furthering their own self-interested ends. The 
question of motivation, however, is not the crucial one. The main prob- 
lem for the secular authorities was to legitimate their campaigns against 
the powers of the Church. When they decided to repudiate the jurisdic- 
tions of the Papacy, this left them in quest of any arguments tending to 
show that the Church as a whole had no right to exercise any such juris- 
dictional powers. This in turn led them to make common cause with the 
Lutherans. Whatever their motives, the outcome was in each case the 
same: the spread of the Lutheran heresy proved to be the price of their 
breach with Rome. The same applies in the case of the campaigns they 
mounted to control the wealth of the Church. Their need to legitimate 
this move meant that they found themselves in quest of any arguments 
tending to show that the true Church is nothing but a congregatio fidelium, 
and thus that it has no title to possess extensive worldly goods. Again, this 
led them to ally with the Lutherans, and again, whatever their motives, 
the outcome was the same: the price of princely avarice proved to be the 
endorsement of a ‘full and godly’ reformation. 
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The spread of Lutheranism 


Luther's enemies frequently compared the Reformation with the plague, 
seeing it as a bringer of spiritual death on a terrifying scale.' So far we 
have sought to explain why the disease proved so highly infectious over 
such a wide area of northern Europe. It remains to consider the stages by 
which the epidemic spread — the stages by which the social and political 
doctrines associated with the Reformation first of all succeeded in gaining 
such an extensive popular following, and subsequently came to be 
officially recognised by the secular rulers of Germany, England and 
Scandinavia. 


THE EARLY PROPAGANDISTS 


The first stage in the evolution of Lutheranism as a political ideology took 
the form of a propaganda campaign in which a number of Luther's 
closest disciples began to clarify and extend his relatively fragmentary 
insights by producing a series of more connected treatises on social and 
political life, Amongst the most influential contributors to this develop- 
ment were Osiander, Eberlin von Günzburg and of course Melanchthon. 
Osiander's most important observations on politics only appeared at the 
end of the 1520s, but Eberlin and Melanchthon were amongst the earliest 
Lutherans to discuss the political implications of the new faith. Eberlin 
wrote extensively on political themes, his most original contribution being 
a vernacular tract entitled The Fifteen Confederates, which first appeared 
in 1521. Melanchthon issued an important essay on the concept of 
‘worldly authority" in the same year, publishing it as the conclusion to his 
comprehensive survey of Common Topics in Theology." Soon the impact 
3 The comparison is even made by a number of Luther's contemporaries - for example, John. 
pete Pon Crp vs ii Nerea a re o de Cer 
Epodien describes te Reformation m “an infection’ and stack the Lutherans t à pec 
ferus sect” (see sig. Aa, 2a). 


My guottons ar taken from the 1555 dition, which has some claims to be regarded as 
the definitive one. On this point see Manschreck, 1965, pp. xxxiv. 
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of these works and of Luther's own political writings began to be felt in 
England, especially amongst those converts who — like Tyndale and 
Barnes - had gone to study in Wittenberg during the early 1520s. Tyndale 
returned to complete his major treatise on The Obedience of a Christian 
Man in 1528, and in the following years Barnes produced a number of 
brief but significant political tracts, including an analysis of What the 
Church is and an essay on Men's Constitutions.* 

‘Amongst these seminal attempts to amplify and propagate Luther's 
political ideas, the writings of Eberlin stand somewhat apart, being less 
homiletic and more speculative than the mainstream of early Reformation 
political thought." His Fifteen Confederates, for example, takes the form 
of a Utopia in which the nobility and people of an imaginary common- 
wealth called Wolfaria are shown reforming their Church and imposing 
the institution of clerical marriage (cf. Bell, 1967). The political writings 
of Melanchthon, Tyndale and Barnes, however, can fittingly be consid- 
ered together, since they all take up a similar range of questions, which 
they largely derive from Luther's own works, and generally analyse in a 
markedly similar style. They may thus be regarded as the most representa- 
tive as well as influential of the pioneering contributions to Lutheran 
political thought. 

‘The point of departure for all these writers is supplied by one of 
Luther's main theological premises: the claim that the whole world is 
providentially ordered, and that everything happening in it must be a 
reflection of God's will and purposes. Melanchthon begins his account of 
worldly authority with an apostrophe to the ‘orders and works’ which are 
‘decreed for the protection and maintenance of this life’ (pp. 323-4). 
‘Tyndale begins The Obedience of a Christian Man in a similar style, 
praising the order which God has instituted throughout creation, and 
treating the obedience which is owed by subjects to their rulers as sym- 
metrical with the obedience which God intends children to show to their 
parents, wives to their husbands and servants to their masters (pp. 168-73). 
All these writers then go on to derive from this premise the same funda- 


1 Barnes's analysis of the Church originally appeared in the Antwerp edition of his Suppli- 
‘ato, In cing fom thie and rom Men's Coutons | um wing the venons which appear 


in Tiernagel, 1963. 
^ lt should be noted that none of the seminal works of Lutheran political theory were pro- 
duced in Scandinavia, where the leaders of the Reformation generally confined themselves 
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mental conclusion: that all existing political systems must be taken to 
form a part of God's providential design for the world. The whole of the 
first half of Melanchthon’s discussion of worldly authority is devoted to 
this theme, and culminates in a citation of St Paul's claim that all the 
powers that be are 'ordained of God' (pp. 326-7). The same point is made 
at the beginning of Barnes's account of Men's Constitutions — with the 
‘same appeal to St Paul's authority — and is even more emphatically under- 
lined at the start of The Obedience of a Christian Man. Tyndale begins his 
account of ‘the obedience of subjects unto kings, princes and rulers’ by 
citing St Paul's discussion in its entirety. He then goes on to offer an 
extensive gloss on it, declaring that God himself ‘has given laws unto all 
nations, and in all lands has put kings, governors and rulers in His own 
stead, to rule the world through them’ (p. 174). This is said to explain 
why rulers and judges ‘are called gods in the scriptures’. The reason is 
that ‘they are in God's room and execute the commandments of God’ 
(p. 175). 

‘The claim that God institutes the whole fabric of political life leads 
directly to the question these writers are chiefly concerned to analyse: the 
question of what political duties God has in consequence imposed on 
those He has ordained to be rulers and on those He has called to be sub- 
jects. ‘The first strictly political issue they consider is thus the nature of 
the duties we owe to those whom God has placed over us. They all arrive 
with complete decisiveness at the same two conclusions. The first is that 
‘our rulers must be obeyed in all things - and not merely out of fear, but 
(as St Paul decrees) for conscience's sake. This is particularly stressed by 
Melanchthon, of whom it has been said that he ‘dreads nothing so much 
as the charge of sedition’ (Hildebrandt, 1946, p. 56). He insists, against 
the antinomianism of the radical reformers, that there is no reason why ‘a 
member of Christ’ should not ‘use the authority of government’ without 
any feeling ‘that such works are against God’ (p. 329). And he invokes 
St Paul in concluding ‘that obedience is necessary, that disobedience hurts 
the conscience, and that God condemns it’ (p. 334). The same point is 
made by Barnes and Tyndale at the start of their discussions of temporal 
power. As Barnes puts it in Men’s Constitutions, ‘we must be obedient to 
this power in all things that pertain to the ministration of this present 
life and of the commonwealth’, and not only ‘for avoiding punishment’, 
but also ‘for conscience's sake, for this is the will of God’ (p. 81). The 
other conclusion they are equally at pains to establish is that it can never 
be justifiable in any circumstances for a subject to resist a ruler’s com- 
mands. As Melanchthon declares, ‘deliberate disobedience against the 
worldly authority, and against true or reasonable laws, is deadly sin, sin 
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which God punishes with eternal damnation if we obstinately continue in 
it’ (p. 333). Again both Barnes and Tyndale reiterate the same point. 
Barnes enunciates a simple rule in Men's Constitutions for a subject to 
follow if his ruler ‘tyrannically makes any command contrary to right and 
law’: you may ‘only flee or else obey the thing that is commanded you’ for 
"in no case may you resist with sword and hand’ (pp. 81-2). And Tyndale 
elaborates the same typically Lutheran theme. He begins by conceding 
that people ‘for the most part are ‘ever ready to rise and to fight! (p. 165). 
He goes on to express his horror at this situation, citing St Paul's chim 
that to fight one's superiors is equivalent to resisting God, ‘for they are in 
the room of God, and they that resist shall receive the damnation’ (p. 





Il of which are taken to show that any resistance to lawful authority is 
always evil and never appropriate (pp. 175-8). 

Next, these writers consider the complementary aspect of the same 
theme of political duty: the nature of the duties owed by the ruler to God 
and the people. The basic claim they advance is that, since all rulers are 
given by God to fulfil His own purposes, it follows that they have a duty to 
rule the people not as they themselves want, but rather as God wants. 
‘They must constantly remember, as Tyndale affirms, ‘that the people are 
God's, and not their's' and that ‘the law is God's, and not the king's’ 
(pp. 202, 334). The true role of the king is that of ‘a servant, to execute 
the laws of God, and not to rule after his own imagination’ (p. 334). 
‘Tyndale is less concerned, however, with the duties of rulers than with 
their powers, and especially with the question of their powers over the 
Church. He thus confines himself to giving a general summary of their 
obligations in the ‘rehearsal’ which concludes The Obedience of a Christian 
‘Man. There he simply exhorts them ‘to remember that they are heads and 
arms, to defend the body, to minister peace, health and wealth, and even 
to save the body; and that they have received their offices of God, to 
minister and to do service unto their brethren’ (p. 334). If we turn to 
Melanchthon's account, however, we find a much more precise dis- 
cussion of both the nature and range of the duties which are laid upon the 
‘godly prince’. First he gives an account of the limits which are placed on 
the prince's actions by his duty to enact only the laws of God. It is at this 
point that he develops his highly influential doctrine of ‘adiaphora’, or 
‘indifferent things’ (Manschreck, 1957, pp. 176-81). This is based on a 
distinction between divine and human law. The laws of God are essential 
for salvation and must always be enforced. But there are many human 
laws which are not essential for salvation, and are in this sense ‘indifferent’. 
It follows that God intends a number of activities neither to be prescribed 
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nor forbidden, and that ‘an erroneous situation’ will be created ‘by enact- 
ing them into laws’ (p. 308). The same doctrine was soon taken up by 
Barnes and several other Lutheran theorists in England. As Barnes 
expresses it in his essay on the Church, the godly prince is limited in two 
different ways. He needs of course to ensure that he never legislates 
directly against the word of God and the destruction of faith’. But he also 
needs to ensure that he never attempts to ‘command certain indifferent 
things as if they must be done of necessity’ (p. go). Melanchthon's more 
basic concern, however, in this section of his discussion is to analyse the 
positive duties of the godly prince. He first argues that all rulers must 
punish heresy and promote true religion. They are ‘obliged to prohibit 
all wrong doctrine, such as the errors of the Anabaptists, and to punish the 
obstinate’ (p. 337). They are also ‘obliged to accept the holy gospel, to 
believe, confess, and direct others to true divine service’ (p. 336). The 
other point he stresses is that all rulers must protect and never infringe 
their subjects’ property rights. It has been suggested that, in pointing in 
this way to the purely social as well as religious aspects of good govern- 
ment, Melanchthon must have been attempting to widen the conception 
of rulership which Luther had set out (Allen, 1957, p. 33). It is certainly 
true that he lays a very strong emphasis on the idea that ‘the goods of the 
subjects are not to be appropriated by the master unless the common 
necessity of the country requires this’ (p. 338). He cites the ‘frightful 
example’ of Naboth's vineyard, from which he derives the moral that a 
subjects goods are ‘part of the divine order in worldly government and 
political society, just as judgment or punishment is. Therefore, the 
princes should not destroy this order; they should know that they also 
come under the commandment, “You shall not steal” * (p. 338). 

The great emphasis which all these early Lutherans place on the duties 
of the godly prince points to a further and somewhat awkward question 
which they are unable to evade: the question of what action, if any, should 
be taken by the subjects of a ruler who fails to discharge his duties prop- 
erly. Melanchthon offers a rather vague and timid version of Luther's doc- 
trine at this point. He mentions the caveat that ‘we should obey God 
rather than men’, but he mainly insists on the continuing duty of every 
subject to ‘be patient with reasonable rulers’, even if ‘mistakes and defects 
‘occur’ in their government (pp. 334, 340). Most of Luther's early disciples, 
however, follow the more decisive lead which Luther himself had given 
on this issue, and go on to offer two contrasting pieces of advice. The first 
is that any ruler whose orders offend against the conscience of his truly 
religious subjects must always be disobeyed. This simply fo 
Barnes points out in his essay on the Church, from the fact that it is ‘more 
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right to obey God than man’ (p. 86). The implication of this injunction, 
as Tyndale indicates in the conclusion of his Christian Man, is that if we 
receive a ‘command to do evil, we must then disobey, and say “We are 
otherwise commanded of God" ' (p. 332). Their other piece of advice is 
that, even in this situation, no subject must ever offer actively to resist. 
As Barnes goes on to insist, they must ‘let the king exercise his tyranny. 
Under no circumstances shall they withstand him with violence, but 
suffer patiently all the tyranny that he imposes on them in their bodies 
and their property’ (pp. 84-5). The same harsh lesson is equally under- 
lined in Tyndale's account. Although we are told to remind our rulers, 
when they command us to do wrong, that we are otherwise commanded 
of God, we are told at the same time that we must in no circumstances 
"rise against them’. Tyndale imagines the protest we may be inclined to 
make: * "They will kill us then”, sayest thou. But his answer is that we 
are still bound to submit: ‘Therefore, I say, is a Christian called to suffer 
even the bitter death for his hope's sake, and because he will do no evil? 


fp. n rus 





Thomas More, in his Dialogue of 1529 against Tyndale, fixed on this. 
insistence that an evil command must never be obeyed, and went on to 
declare that Tyndale in ‘his holy book of disobedience’ was arguing in 
favour of treason and rebellion (p. 273). The charge is manifestly unfair, 
unless More had in mind the consequences which might follow from very 
widespread civil disobedience. Tyndale in fact lays an unusually strong 
‘emphasis on the absolute Lutheran distinction between disobedience and 
resistance. He regards all ‘heads and governors’ as ‘the gift of God, 
whether they be good or bad’ (p. 194). And he goes on to infer that * 

are simply ‘a sign that God is angry and wroth with us’ (p. 195). 
thus committed to repeating the harsh conclusion which Luther 
himself had already reached — the conclusion that it may be particularly 
‘wrong to resist tyrannical rulers. They are sent to plague us ‘because that 
when they were good, we would not receive that goodness of the hand of 
God’ (p. 194). If we resist them, we are really trying to evade a just 
punishment deliberately imposed by God. We are thereby laying our- 
selves open to the danger that in ‘seeking to set ourselves at liberty’ we 
may only succeed in angering God still further, with the result that 
we may find ourselves cast into a ‘more evil bondage’ than ever before 
(p.196). 


‘The politcal writings of the early Lutherans were in many cases confined 
exclusively to the themes we have now discussed. This applies, for 
example, to Melanchthon's account in his Common Topics. His sole con- 
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cern is with the question of political duty, and especially with the duties 
of the godly prince. A number of Luther's disciples, however, went on to 
consider a second basic premise of his theology, and to derive from it a 
further set of political conclusions. The point of departure in this case 
was Luther's concept of the Church. Melanchthon is curiously reticent 
on this issue, even though he includes a chapter on the Church in his 
Common Topics, and begins by defining it in a characteristically Lutheran 
fashion as nothing more than a ‘gathered company’ (p. 226). But if we turn 
to the early Lutherans in England, we find that — perhaps because of the 
political situation there — they often showed a special interest in sub- 
mitting the concept of the Church to a more detailed analysis. As we have 
seen, part of Robert Barnes's Supplication is devoted to considering ‘what 
the Church is and who be thereof”. He begins by pointing out that ‘the 
word ecclesia’ is ‘often used for the whole congregation’, but he argues 
that two different sorts of congregation need to be distinguished. One is 
simply ‘the whole multitude of the people’. This cannot be equated with 
the true Church, since it includes all the reprobate as well as the saved. 
‘The other is the congregation of the faithful who ‘believe that Christ has 
washed them from their sins’. It is this type of congregation, and nothing 
else, which makes up ‘the Church of God’ (pp. 37, 39). This means that 
‘the very true Church’ is ‘invisible from carnal eyes’, because it consists 
of nothing more than ‘the congregation of faithful men wherever they are 
in the world’, and ‘neither the Pope nor yet his cardinals are more this 
Church or of this Church than the poorest man on earth’ (pp. 40-1). 

‘Tyndale provided this argument with powerful support 
lation of the New Testament. He invariably renders ecclesia as 'congre- 
gation’ rather than as ‘church’, while presbyteros is at first translated as 
‘senior’ and in later versions as ‘elder’, but never as ‘priest’ (Mosley, 1937, 
PP. 90-3). More denounced these ‘Lutheran’ renderings i 
asserting that the attempt to find heretical errors in Toles bid 
was like attempting ‘to find water in the sea’ (p. 207). Tyndale begins his 
Answer of 1531, however, by mounting an able defence of his work against 
these charges of deliberate mistranslation, a defence which modern 
Scholars have largely upheld (Mosley, 1937, p. 97). He reiterates his chima 
that presbyteros should be rendered as ‘elder’, while conceding that 
"senior is ^no very good English (p. 16), And he insists that eccle must 
be taken to refer to ‘the whole multitude of all them that receive the name 
of Christ to believe in him', adding that this is acknowledged even by 
More's ‘darling Erasmus’, who frequently translates ‘ecclesia into congre- 
gation’ (pp. 12, 16; cf. also p. 226). 

‘This treatment of the Church simply as a congregation presided over by 
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its elders carried with it a crucial political implication which Luther him- 
self had already underlined. Since the Church is on this account a purely 
spiritual body, and since the exercise of power is essentially a temporal 
matter, it follows that the Church cannot properly be regarded as a juris- 
dictional authority at all. This implication is rigorously drawn by Barnes 
in his tract on the nature of the Church. ‘It has nothing to do with the 
external justice and righteousness of the world, and, therefore, it has no 
power by right and law to make any statutes to order the world, but only 
to preach faithfully and truly and to minister the word of God’ (p. 89). 
This implies in turn that the Church's officers cannot claim any right to 
exempt themselves from the ordinary laws. This further point is especially 
stressed by Tyndale, as a corollary of his basic contention that everyone 
has a duty to obey his ruler in all things. ‘No person, neither any degree, 
may be exempt from this ordinance of God: neither can the profession of 
monks and friars, or any thing that the Pope or bishops can lay for them- 
selves, except them from the sword of the Emperor or kings, if they break 
the laws. For it is written, "Let every soul submit himself unto the 
authority of the higher powers." Here is no man except; but all souls 
must obey’ (p. 178). 

‘Tyndale finally goes on to consider two further implications of this 
argument, both of which involved him in a strong defence of the secular 
authorities, and help to explain why Henry VIII is said to have found The 
Obedience of a Christian Man ‘a book for me and all kings to read’ when 
Anne Boleyn rather cunningly brought it to his attention in 1529 (Mozley, 
1937, p- 143). He first insists that all existing jurisdictions claimed by the 
Pope and the Catholic Church must be illegal and even damnable usur- 
pations of authority. The argument is broached in a section entitled 
"Against the Pope's false power’, and takes the form of an attack on the 
views of John Fisher, the Bishop of Rochester, who was soon to become a 
martyr to the old religion along with Sir Thomas More. Fisher had 
delivered a famous sermon in 1521, defending the jurisdictions of the 
Pope against Luther's attacks (Surtz, 1967, pp. 302-7). Tyndale denounces 
it as ‘stark mad with pure malice’, and insists that the powers it claims for 
the Papacy amount to an illegal attempt to withdraw the Church ‘from all 
obedience to princes’ and to rob ‘all realms, not of God's word only, but 
also of all wealth and prosperity’ (pp. 191, 221). The ‘rehearsal’ with 
which Tyndale concludes his treatise returns fiercely to the same attack on 
‘the wickedness of the spirituality, the falsehead of the bishops, and 
juggling of the Pope’ (p. 336). By this stage Tyndale claims to have proved 
that the Church's demands for ‘so great authority and so great liberties" 
are not merely divisive but are also condemned ‘by all the laws of God’. 
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He thus ends by threatening that since ‘no king has power to grant them 
such liberty’, the secular authorities will be ‘as well damned for their 
giving! the Church such powers as the Church will be ‘for their false 
purchasing’ of them (p. 333)- 

Finally, Tyndale draws the conclusion that all these ecclesiastical juris- 
dictions and liberties ought immediately to be abolished and taken over 
by the secular authorities. This is the theme of the section entitled ‘Anti- 
Christ’. The present political situation in all Christian countries is that 
‘the Emperor and kings are nothing nowadays but even hangmen unto the 
Pope and bishops’ (p. 242). But the proper situation, as specified by ‘God's 
ordinance in every land’, is that there should be ‘one king, one law" 
(p. 240). It follows that the secular authorities ought to rid themselves of 
the ‘wily tyranny’ currently being imposed on them by the prelates, to 
"take away from them their lands which they have gotten with their false 
prayers’, and to ‘rule their realms themselves, with the help of laymen 
that are sage, wise, learned and expert’ (pp. 206, 240, 335). Tyndale's 
final word thus brings him very close to the call soon to be heard amongst 
the protagonists of the Reformation all over Europe: the call for ‘a godly 
prince’ to enact ‘a full and godly reformation’. 


THE DEFECTION OF THE RADICALS 


‘The political theories of the early Lutherans played a vital role in helping 
to legitimate the emerging absolutist monarchies of northern Europe, 
By arguing that the Church is nothing more than a congregatio fidelium, 
they automatically assigned the exercise of all coercive authority to kings 
and magistrates, and in this way crucially extended the range of their 
powers. This in turn led them to reject one of the traditional limitations 
on the authority of secular rulers: they explicitly denied the orthodox 
Catholic claim that a tyrant may be judged and deposed by the authority 
of the Church. Secondly, they introduced a new note of passivity into the 
discussion of political obligation. By insisting that all the powers that be 
must be treated as a direct gift of God's providence, they committed them- 
selves to saying that even tyrants rule by divine right, and that even when 
they do manifest wrong it must still be blasphemous to oppose them. They 
thus withdrew the other traditional limitation on the authority of secular 
rulers: they rejected any suggestion that the law of nature may be used 
as a touchstone for condemning or even questioning the behaviour of our 
superiors. Thus it came about that when Abednego Seller produced his 
History of Passive Obedience at the end of the seventeenth century, he was 
able to trace the theories of absolutism and non-resistance back to ‘the 
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infancy of the happy Reformation’, and to point out that ‘the most emi- 
nent of the refórmed divines beyond sea’ as well as ‘the martyr Tyndale’ 
and all his English followers had been amongst the first to argue tha 
ruler must be absolutely unaccountable to his subjects, since ‘a kit 
accountable to God only for his faults’ and ‘has no peer upon earth, being 
greater than all men, and inferior to God alone’. 

It would be misleading, however, to give the impression that the 
political theories associated with the spread of the Reformation were 
exclusively of such a deeply conservative character. First of all, it would 
be a mistake to suppose ~ although it has often been argued — that Luther 
and his immediate followers ‘never allowed the right of overt resistance’, 
and at all times preached that ‘there is no justification in any case whatso- 
‘ever’ for active opposition to our rulers and magistrates.? There is no 
doubt that if we concentrate on the early years of the Reformation, we 
find a doctrine of absolute non-resistance being vehemently defended by 
all the leaders of the Lutheran Church. If we turn, however, to the period 
after 1530, we encounter a complete volte face: we find Luther, Melanch- 
thon, Osiander and many of their most prominent followers suddenly 
changing their minds, and arguing instead that any ruler who becomes a 
tyrant may be lawfully and forcibly opposed. As we shall later seek to 
shi more subversive strand of Lutheranism - though never domi- 
nant — subsequently came to exercise a powerful influence: it helped to 
inspire the radical theories of the later Calvinists, and in this way made a 
crucial contribution to the formation of the revolutionary political ideo- 
logies which emerged in the latter half of the sixteenth century.* 

The other and more familiar element of radicalism which developed in 
the early years of the Reformation was largely the outcome of a reaction 
against the original and unmitigated conservatism of the Lutheran leader- 
ship. A number of the earliest and most ardent converts to the cause of 
reform, especially in Switzerland and Germany, began to insist on the 
need to bring about religious and political change without any of the 
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"tarrying for the magistrate’ demanded by Luther, Melanchthon and their 
more moderate followers. They resented the dependence of the Lutherans 
on the secular authorities, and soon felt driven to break away from the 
‘mainstream of their movement. The consequence was the emergence of a 
large number of independent and increasingly activist sects which have 
come to be known collectively as ‘the radical Reformation’. 

‘The main source of these divisions has traditionally been traced to the 
quarrels which arose in Wittenberg in 1521-2 between the Lutherans and 
the followers of Carlstadt, including the group whom Luther scornfully 
named the Zwickau prophets. Luther himself had withdrawn at this 
period to the Wartburg, under the protection of the Elector Frederick, in 
order to complete his German translation of Erasmus's New Testament 
(Friedenthal, 1970, pp. 304-5). It was at this point that the Reformation in 
Wittenberg fell under the leadership of Carlstadt, who not only persuaded 
his congregation at the Christmas festival in 1521 to celebrate the first 
genuinely Protestant communion, but also encouraged Zwilling and his 
followers to engage shortly afterwards in acts of mass iconoclasm (Wil- 
liams, 1962, pp. 40-2). This brought Luther hastening back in March 
1522 to preach his famous series of sermons against his own lieutenant, 
who promptly fled the city (Friedenthal, 1970, pp. 321-8). Carlstadt’s 
radical message was by no means lost, however, for it was immediately 
taken up at Zwickau under the alarming leadership of Nicholas Storch 
and Thomas Müntzer. They had visited Wittenberg during Carlstadt’s 
ascendancy, and returned to Zwickau in 1522 (where Miintzer had become 
pastor) in order to preach against infant baptism and in favour of icono- 
clasm (Williams, 1962, p. 46). Müntzer published an explicitly anti- 
Lutheran Protestation in 1524, in which these characteristic doctrines of 
the radical Reformation were violently asserted (Williams, 1962, p. 52). 
Soon after this he delivered his famous Sermon before the Princes, in 
which he sought to persuade the Elector Frederick’s brother to impose 
these radical doctrines by force (Stayer, 1972, p. 82). After failing in this 
objective, Müntzer decided to join the peasant uprising at Mulhausen in 
the hope of leading the revolution himself, and soon came to a sad end. 
He was captured after the peasant forces surrendered at the end of 1524, 
and in spite of a last-minute recantation he was immediately executed on 
the orders of Philip of Hesse (Williams, 1962, pp. 76-8). 

It has recently been suggested that this traditional account of the 
sources and emergence of the Anabaptist movement ~ propagated by such 
German scholars as Boehmer and Holl — relies too heavily on the hostile 
analysis originally published by Bullinger in 1560, in which the different 
* See Williams, 1962, an account to which I am greatly indebted. 
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strands of Anabaptism were scarcely distinguished, and the whole blame 
for their later excesses was laid on the Zwickau prophets (Bender, 1953, 
pP. 13-14). It now tends to be argued that the main source of Anabaptism 
lay in Zwingli's Zurich rather than Luther's Wittenberg, and that the 
activist and eventually revolutionary political theory of Müntzer and his 
followers, so far from being the hallmark of Anabaptism, was merely an 
unfortunate aberration in a generally pacifist movement (Oyer, 1964, 
PP. 155-6). It is possible that this revisionist account underestimates the 
extent of the contacts which seem to have been established at an early 
stage between the Zurich and the Zwickau groups (Clasen, 1972, pp. 7-8). 
But there is no doubt that a separate movement with a very different social 
and political theory did develop at the same time in Zurich, and that it is 
from the appearance of this group that the major schism within the 
Lutheran movement needs to be traced. 

The emergence of these radical evangelists in Zurich has been rep- 
resented by Fritz Blanke as a five-act drama, beginning in 1523 with the 
conversion of their leader Conrad Grebel (1498-1526) from Biblical 
humanism to a fundamentalist outlook, a move which led him to denounce 
Zwingli for failing to conduct the Reformation in Zurich precisely along. 
the lines indicated in the Old Testament (Blanke, 1961, pp. 8-11). This 
was followed by an abortive attempt to persuade Zwingli to abandon his 
alliance with the existing temporal authorities in order to clear the way for 
a more thorough-going reformation. The third and climacteric act came 
in 1524, when Grebel and his main associates, Felix Mantz and Balthasar 
Hubmaier, began to turn away from Zwingli, to hold their own separate 
meetings, and to establish contact by letter with Carlstadt, Müntzer and 
the Zwickau prophets (Blanke, 1961, pp. 13-17). The fourth act consisted 
of a renewed attempt to persuade Zwingli and the Zurich town-council 
to endorse the new theology which the radicals had by this time fully 
worked out. Grebel and Mantz engaged in two public debates with 
Zwingli at the end of 1524, in which they sought to convert him to their 
new and central contention that infant baptism is not a necessary con- 

of a child's salvation, and correspondingly that only adults who are 
true believers ought to be baptised. This merely resulted in the impo- 
sition of a ban on their conventicles, which in turn precipitated the final 
act of the drama. Grebel held a meeting on the day the ban came into 
force, in the course of which he rebaptised one of the priests present, 
Georg Blaurock (Blanke, 1961, p. 20). The special significance of 
gesture, as Zwingli immediately recognised, was that it added to Grebel's 
distinctive theology the visible sign that he was inaugurating a new Church. 
As soon as the movement acquired this symbolic identity, it began to 
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spread very rapidly — one line of advance moving northwards up the 
Rhine towards Strasbourg, while the other moved eastwards along the 
Danube and centred on Augsburg (Clasen, 1972, pp. 17-20). 

There were two contrasting ways in which the leaders of these Ana- 
baptist sects began to attack and repudiate the social and political assum 
tions of Luther, Zwingli and the other leaders of the ‘magisteri 
Reformation. Some of them were undoubtedly genuine political revolution- 
aries. The most dramatic instance of this outlook can be found in Müntzer's 
Sermon before the Princes of 1524. His theme (p. 64) is that ‘a new Daniel 
must arise’ to instruct the rulers of the world in their duties, since they 
are currently allowing themselves to be misled by ‘the false clerics and 
vicious reprobates’ amongst the Lutherans, and above all by Luther him- 
self, who is brutally dismissed as “Brother Fattened Swine and Brother 
Soft Life’ (pp. 61, 65). The Lutherans are first attacked on theological 
grounds, in particular for rejecting direct revelation and arguing ‘that 
God no longer reveals His divine mysteries to His beloved friends by means 
of valid visions or His audible word’ (p. 54). Müntzer's main and most 
violent attack, however, is concentrated on their political theories, and 
especially on their passive attitude towards the secular authorities. They 
are accused of leading their rulers ‘into the most shameful conceptions 
against all established truth’ (p. 65). They preach that the princes are 
‘able to maintain nothing other than a civil unity’, thus failing altogether 
to instruct them in their most important duty, which is to ‘hazard all for 
the sake of the gospel” by mounting a crusade ‘to wipe out the godless’ and 
impose a full and godly reformation (pp. 65, 67, 68). This vision of the 
princes as fighters for the truth is corroborated by a reinterpretation - or 
rather a deliberate misreading - of the crucial passage at the start of 
Chapter 13 of St Paul's Epistle to the Romans, which Müntzer treats in 
such a way that the apostolic doctrine of obedience is turned into a 
demand for a holy war. By reversing the sequence of the opening verses, 
Müntzer contrives to suggest that St Paul is in fact attacking ‘the wicked 
who hinder the gospel’ and is calling on all godly rulers to ‘get them out 
of the way and eliminate them’ (p. 65). This in turn leads Miintzer to 
issue his final threat — that unless the princes agree to impose the gospel 
by force, ‘the sword will be taken from them’ by the sovereign and 
righteous people (p. 68). 

The main group of Anabaptists under the leadership of Grebel and 
‘Mantz felt driven by quite different considerations to reject the political 
outlook associated with the leaders of the magisterial reformation. They 
were anarchists rather than revolutionaries. While they attacked the 
alliance between the leading reformers and the secular authorities no less 
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vehemently, this was not because they felt that the godly should assume 
political power themselves, but rather because of their belief that they 
‘ought to ignore it altogether, withdrawing from all political involvement 
in the name of attaining their ideal of a truly Christian life (Hillerbrand, 
1958, esp. pp. 89-91). 

‘The clearest profession of this pacifist creed is to be found in the so- 
called Schleitheim Confession of Faith, which was drawn up in 1527 after. 
a series of discussions held at the border town of Schleitheim by a number 
of Swiss and German Anabaptist groups who had met to clarify the doc- 
trines on which they were all agreed (Clasen, 1972, pp. 43, 49). Their 
basic assumption was that although ‘the sword is ordained of God’, it is 
ordained ‘outside the perfection of Christ’ (p. 133). The secular authorities 
form no part of the regenerate world: they merely exist because of the 
unfortunate necessity for sinful men to be coerced. This leads to the con- 
clusion that, even if the apparatus of secular power may be needed to keep 
the peace amongst the unregenerate, they themselves have no need of it, 
since they have all been released from their sins by the illumination of the 
Holy Spirit, and have thereby become an elect community within the 
unregenerate world. It was thus entirely logical for them to insist on what 
they unceremoniously called ‘a separation from the abomination’ (p. 131). 
‘They saw God as admonishing them ‘to withdraw from Babylon and the 
earthly Egypt’ so that ‘we shall not have fellowship with them’ and ‘may 
not be partakers of the pain and suffering which the lord will bring upon 
them’ (p. 132). The outcome was a political creed which was wholly anti- 
political: they refused to bear arms or to make use of any ‘unchristian, 
devilish weapons of force’; they declared that ‘it is not appropriate for a 
Christian to serve as a magistrate’, and accordingly refused to use the 
lawcourts or to ‘pass judgment between brother and brother’; and they 
declined to pay war-taxes, to recognise existing laws of property or to 
take any part in civic or political affairs (pp. 133, 134-5; cf. Clasen, 1972, 
PP. 174-5). 

‘These groups were thus led to reject with equal force the attempts of 
the Zwickau prophets to dominate the secular authorities, and the ten- 
dency of Luther and Zwingli to submit passively to their ordinances. As 
soon as Grebel and his followers learnt the tenor of Müntzer's Sermon 
before the Princes, they sent a letter in which they charged him with a 
dangerous misunderstanding of the gospel, and attempted to persuade 
him to adopt their own pacifist stance. "If thou art willing to defend war’, 
Grebel wrote,! ‘then I admonish thee by the common salvation of us all 


3 My quotations are taken from the translation published in Spiritual and Anabaptist Writers, ed. 
‘Wiliams. For the fall reference see sub Grebel, Conrad in the bibliography of primary sources, 
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that thou wilt cease therefrom’ (p. 84). “The papel sad is sheen re 
not to be protected by the sword, nor are they thus to protect themselves' 

since ‘true Christin believers are sheep among wolves, sheep for the 
slaughter’ (p. 8o). Müntzer's militancy is thus denounced for the ortho- 
dox Lutheran reason that all true Christians must accept and not resist 
their fate: ‘they must be baptised in anguish, tribulation, persecution, 
suffering and death’ (p. 80). This does not mean, however, that Grebel 
feels any greater sympathy for Luther's own political attitudes. He writes 
with the greatest contempt of Luther's attempts to ingratiate himself with 
the princes, ‘to whom he has tied his gospel’ (p. 83). He also insists that all 
the other ‘slothful scholars and doctors of Wittenberg’ have failed even 
more ignominiously to recognise what he conceives to be the central truth 
about political life: that all true Christians who wish ‘to hold to and rule 
by the word alone must sever all connections with the unregenerate rulers 
of an unregenerate world” (pp. 78, 80). The result is that if we look for a 
positive political theory in the pronouncements of Grebel, Mantz or 
Hubmaier, all we eventually find is a pious hope: that once all men have 
received the illumination of the Holy Spirit, the government of people 
will be replaced by the rule of love. 

It would be a mistake to suppose that the Anabaptist challenge ever 
succeeded, even in Germany, in drawing off any very substantial volume 
of support from the main body of the magisterial Reformation. It has 
recently been computed that, if we exclude the later Hutterite groups, 
the total number of Anabaptist converts during the whole century after 
their emergence in the 15208 probably amounted to little more than 
eleven thousand souls (Clasen, 1972, p. 26). However, the political impact 
of the radical sects was out of all proportion to their size. First of all, it 
was largely in response to their antinomianism that the more orthodox 
leaders of the Reformation felt goaded into strengthening their ties with 
the secular authorities. As early as 1520 Carlstadt was preaching against 
Luther's worldliness and ‘loveless faith’, while Müntzer devoted a 
tract to inveighing against ‘the spiritless soft-living flesh in Wittenberg? 
(Williams, 1962, pp. 40, 76). This soon drove Luther and Zwingli 
back, calling on the sword as well as the pen. It was Luther who ensured 
that Carlstadt was expelled from Electoral Saxony in 1524, and who 
solemnly warned Duke John against Müntzer's influence (Edwards, 
pp. 36-48). It was Zwingli who persuaded the civil authorities in Zurich 
to imprison Grebel and Mantz in 1525, and to torture Hubmaier until he 
recanted (Williams, 1962, pp. 121, 125, 141). It also seems to have been 
due to Zwingli’s influence that the Zurich authorities agreed in 1526 to 
impose a penalty of death by drowning on anyone who attended an 
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‘Anabaptist service, and went on to carry out this sentence against Mantz in 
the following year (Williams, 1962, pp. 144-5). During the same period 
the leaders of the magisterial Reformation began to issue a series of 
increasingly vitriolic denunciations of the rapidly proliferating Ana- 
baptist sects. Luther published his Letter in Opposition to the Fanatic 
Spirit in response to a plea from Bucer in 1524. Its brevity allowed him 
no space for argument, and he gave himself up entirely to invective, 
attacking ‘the rebellious and murderous spirits’ of Müntzer and his fol- 
lowers, and accusing Carlstadt with his ‘storming and fanaticism’ of pour- 
ing out ‘smoke and mist to obscure altogether the sun and light of the 
gospel’ (pp. 67, 69). Even the diplomatic Melanchthon soon began to 
adopt the same violent tones, first in his tract of 1528 Against the Ana- 
‘baptists and then in a letter of 1530 to Friedrich Myconius, who had been 
disturbed by the fact that six Anabaptists had recently been executed on 
Lutheran territory. Melanchthon disposes of all such scruples with the 
assurance that the Anabaptists are ‘angels of the devil” and must be 
“treated with the utmost severity, no matter how blameless they might 
appear’ (Oyer, 1964, pp. 126, 155). 

"The Anabaptists had an even more dramatic impact when they started 
to put their revolutionary social and political theories into practice. Every 
government in Europe in the carly sixteenth century felt strongly sensitive 
to the possibility that, once they heeded the call for religious reform, this 
might in turn unleash a demand for social revolution. These fears must 
have seemed amply confirmed when the Anabaptist groups founded in 
Strasbourg by Melchior Hoffmann (c. 1495-1543) began to run out of 
control in the early 1530s. Hoffmann first arrived in Strasbourg in 1528, 
after a disputation with Amsdorf had revealed an unbridgeable gulf 
between his views and those of the orthodox leaders of Lutheranism 
Williams, 1962, p. 261). He was initially treated with caution by Bucer 
and Capito, but his preaching and writing on his successive visits soon 
proved so violently inflammatory that they eventually succeeded in 1533 
in getting him sentenced to life-imprisonment (Kreider, 1955, p. 109). 
‘This had little effect, however, in quenching the ardour of his growing 
bands of ‘Melchiorite’ followers, who began to spread the Anabaptist word 
throughout the Netherlands and the area of the lower Rhineland. Their 
message was taken up with particular fervour in the Imperial city of 
Münster, where the Lutheran leadership was ousted and the Anabaptists 
took control under Jan Matthys and John Beukels of Leyden (Stayer, 
1972, pp. 227-34). There followed a notorious episode which contrived 
more than any other incident to associate the Reformation with the cause 
of revolution, and in this way to alienate moderate men of all persuasions, 
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Matthys and Beukels began to recruit soldiers to fight for their new 
Jerusalem early in 1534, but their plans were cut short when the Prince 
Bishop sealed them off by laying siege to the city. Matthys at first assumed 
command, and proceeded to establish a regime which included the sharing 
of goods. ‘This was partly a response to the siege conditions, but it must 
still have seemed a desperately revolutionary move. Soon afterwards he 
was killed in a sortie from the city, after which John of Leyden took over 
the leadership and proclaimed another new regime, in which the sharing 
of wives was added to the sharing of property, and John had himself 
crowned ‘king of righteousness over all’ (Williams, 1962, p. 373). His 
kingdom was short-lived, for the town was betrayed and taken in June 
1534, the inhabitants were slaughtered to a man, John himself was 
executed and the remnants of his followers were easily dispersed (Williams, 
1962, pp. 380-1). But in spite of the brevity of the episode, the spectres 
of communism and revolution had been terrifyingly raised, and remained 
throughout the century to haunt the moderate reformers and give pause 
to all those who felt sympathetic to their cause. 





THE ROLE OF THE SECULAR AUTHORITIES 


The next formative stage in the evolution of Lutheran political theory was 
reached when the secular authorities in many of the German cities, fol- 
lowed soon afterwards by the rulers of Denmark, Sweden and England, all 
chose to adopt and propagate one crucial feature of the Lutheran political 
creed. "The doctrine which was officially taken up in this way was the 
Lutheran view of the Church. By a series of simple moves - strikingly 
similar in each country the Lutheran assumption that the Church must 
be regarded as nothing more than a congregatio fidelium ceased to be 
treated as a heresy, and came to be accepted as the basis of a new and 
offical view of the proper relationship between ecclesiastical and political 


power. 

‘This outline implies that the imposition of this new orthodoxy was 
largely the product of a series of official initiatives. In general this was the 
case, except that in a number of German cities the populace adopted the 
doctrines of the Reformation and imposed them upon their rulers rather 
than the other way round (Moeller, 1972, pp. 60-1). This can be seen 
most clearly in such Baltic cities as Rostock and Straslund, and in a num- 
ber of Imperial cities in the south, the best example being Strasbourg 
(Dickens, 1974, pp. 146-60). The Reformation in Strasbourg may be 
dated from 1521, when Mattháus Zell preached a series of sermons on the 
gospels in the Cathedral, attended by huge crowds, in which he defended 
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Luther's doctrines and read out passages from his works (Chrisman, 1967, 
p. 100). By 1523 both Martin Bucer and Wolfgang Capito had been 
attracted to the city, and by the end of the following year there were 
‘evangelical preachers in five of the main Churches (Chrisman, 1967, 
pp. 108-9, 116-17). The City Council at first tried to stem the tide, and 
dismissed both Zell and Capito from their benefices (Chrisman, 1967, 
pp. 112-13). By 1524, however, the Reformation had become entrenched 
as a popular movement, and five of the nine parishes had drawn up 
ions to the Council demanding the appointment of Lutheran 
preachers. The councillors, as Chrisman remarks, ‘had neither plan nor 
systematic programme’ in the face of this revolution, but were anxious 
above all to retain their political control, which was beginning to be shaken 
by the collision between the old and new faiths. The outcome was that 
they found themselves committed to endorsing the Reformation as the 
pes of pli sabiy, They thernpon argued to tbamaives the 
right of appointment to benefices, reinstated the evangelical preachers, 
and turned the Reformation into an official movement, quickly bringing 
about the conversion of the whole city (Dickens, 1974, pp. 151-2). 

It is easy, however, to exaggerate the contrast between the development 
of the Reformation as a popular movement in Germany, and its imposition 
elsewhere ‘from above’ (Moeller, 1972, pp. 60-1). The existence of an 
initial popular reform-movement is not always evident in the Reicksstádte, 
or free Imperial cities. Sometimes there was no reform-movement at all — 
fourteen of these cities were still refusing even at the end of the sixteenth 
century to tolerate a Protestant congregation within their walls (Moeller, 
1972, pp. 41, 61). And sometimes it is clear that the adoption of the new 
religion was largely the outcome of official policies - this appears to apply, 
for example, in the case of both Magdeburg and Nuremberg (Mocller, 
1972, p. 61). When we turn, moreover, to the two thousand or so Land- 
stüdte, the cities directly under the control of a local prince, there are few 
signs of the more populist pattern being repeated. As Moeller emphasises, 
the situation in these cases was that ‘the Reformation could only develop 
if the territorial lord permitted it’, with the result that the first moves had 
to come from the secular rulers themselves (Moeller, 1972, p. 68). 

‘The first move towards the acceptance of the Reformation in a majority 
of German cities thus tended to be no different from the first step taken 
in Denmark, Sweden and England. It consisted of giving government pro- 
tection to a number of leading Lutherans who had previously been har- 
assed or silenced, and encouraging them to publicise their views. A clear 
‘example of this process in Germany can be seen in the case of Nuremberg, 
where Osiander was given an official appointment as a preacher at an 
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early stage, and where the town-council, as Strauss puts it, led the 
Lutherans ‘quickly and directly to victory’ over the established Church 
(Strauss, 1966, p. 61). The first signs of a similar step being taken outside 
Germany are to be found in Denmark. Christian II invited Carlstadt to 
‘Copenhagen in 1521, and at the same time appointed a Lutheran chaplain, 
Martin Reinhard, who converted several members of the court, including 
the Queen herself (Dunkley, 1948, pp. 23-4). The same process was con- 
tinued by Frederick I after his accession in 1523. He allowed a press to be 
set up in Kiel to publish a vernacular Bible, and in 1526 he issued a letter 
of protection to Hans Tausen to enable him to continue preaching the 
Lutheran faith (Dunkley, 1948, pp. 54, 114). During the following year 
he refused a request by the Herrdag to withdraw this protection, and in 
1529 he went on to appoint Tausen as preacher in one of the main churches 
in Copenhagen (Dunkley, 1948, pp. 50, 57). The same kind of official 
‘steps began to be taken soon afterwards in Sweden. Gustav Vasa appointed 
Olaus Petri in 1524 as preacher at the Church of St Nicholas in Stockholm, 
and thereby placed ‘the most influential pulpit in Sweden’, as Roberts 
calls it, at the disposal of an enthusiastic Lutheran (Roberts, 1968, p. 69). 
During the same year the King refused a request from Brask, the conser- 
vative Bishop of Linköping, that the sale and reading of Lutheran books 
should be banned, and two years later he ordered the closure of the press 
which Brask had set up to publish anti-Lutheran tracts (Bergendoff, 
1928, pp. 11, 23, 27). Finally, a similar series of steps began to be taken 
soon afterwards in England. An attempt was made in 1531 to persuade 
‘Tyndale to return from the continent and ‘to win him over to the king’s 
cause’, and a successful effort was made soon afterwards to recruit both 
Barnes and Coverdale into the service of the government (Mozley, 1937, 
p. 187). Coverdale was officially employed by Cromwell as a translator in 
1537, while Barnes was appointed as a royal chaplain in 1535 and used as 
a negotiator with the continental Lutherans, first when the princes of the 
‘Schmalkaldic league were approached in 1535, and again when the Cleves 
marriage was being discussed four years later (Tjernagel, 1965, pp. 143-4). 
By this time several of the most radical Lutheran preachers had gained 
preferment in the Church, the most important example being Hugh 
Latimer. He had been under suspicion of heresy throughout the 1520s and 
had been prohibited from preaching in 1525 by the Bishop of Ely (Chester, 
1954, Pp. 25-6). By 1530, however, he was preaching before the court, by 
1534 he was appointed to preach weekly before the King, and in 1535 he 
was consecrated by Cranmer as Bishop of Worcester (Chester, 1954, 
PP- 53-5, 100-4). 

‘The next and most crucial step which was officially taken in all these 
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countries was the convening of a national assembly, which the government. 
used in each case to proclaim a definitive repudiation of the separate legal 
and jurisdictional powers hitherto exercised within their territories by 
the Papacy and the Catholic Church. These changes were in each case 
legitimated by way of appealing to an essentially Lutheran conception of 
the Church as a purely spiritual body, the sole duty of which was to preach 
the word of God without laying claim to any other powers. 

The first ruler outside Germany to make this crucial move was Fred- 
erick I of Denmark. He summoned a meeting of the Rigsdag at Odense in 
1527, and defeated an attempt by the bishops to defend the traditional 
jurisdictions of the Church by allowing full rein to the anti-clerical feelings 
of the nobility (Grimm, 1954, p. 238). The same step was taken in Sweden 
at almost the same time. The Rigsdag which met at Vasteras in 1527 pro- 
duced an Ordinance in which the right to make ecclesiastical appointments 
was transferred to the crown, the legal immunities of the clergy were with- 
drawn, and the independent powers of the ecclesiastical courts were 
abolished. By a Latin rescript added to the Ordinance, the duty to pay 
Annates to Rome was also rescinded and the right of the Papacy to con- 
firm ecclesiastical appointments was finally repudiated (Bergendoff, 1928, 
P. 37). Finally, a similar campaign was mounted in England during the 
early 15308. When the Reformation Parliament first met in 1529, there 
were spontaneous demonstrations by the Commons (who remembered 
Richard Hunne) against the ‘great polling and extreme exactions’ practised 
by the clergy, as well as against the whole system of ‘Ordinaries’ or 
ecclesiastical courts (Lehmberg, 1970, pp. 81-2). When Thomas Crom- 
well gained control of the government these denunciations were turned 
into official policy. The decisive moves were made during the session of 
1532. Cromwell began by reviving an anti-clerical manifesto which he had 
probably drafted himself on behalf of the Commons in 1529, and which 
had been known at that time as the Supplication of the Commons against 
the Ordinaries (Elton, 1951, pp. 517, 520). This was now given the status 
of an official remonstrance, and presented by the King to Convocation 
with a request that they should formally consider its complaints. The first 
outcome was a spirited Answer in which the leaders of the Church defended 
their traditional jurisdictional powers. This was evidently composed by 
Stephen Gardiner, the newly-appointed Bishop of Winchester and the 
leading canon lawyer in the English Church (Lehmberg, 1970, p. 150 and 
note). When the King himself denounced the Answer in an address to the 
Commons, however, Convocation suddenly gave way and responded in 
May 1532 with the epoch-making ‘Submission of the Clergy’, in which 
they abandoned their claims to act as an independent law-making auth- 
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ority (Lehmberg, 1970, pp. 151-2). It is true that this remarkable surren- 
der was endorsed by a mere rump of Convocation, and that the views of 
the whole House appear never to have been canvassed (Kelly, 1965, 
pp. 116-17). The submission was none the less eagerly seized on by the 
government, and was later confirmed by the Act for the Submission of 
the Clergy in 1534. The decision to confirm the Submission by registering 
itas an Act served in itself to symbolise the triumph of Statute over canon 
law, while the contents of the Act made it abundantly clear that the 
Church's status as a separate regnum was finally at an end (Dickens, 1964, 
P. 472). The right of Convocation to sit without a royal writ of summons 
was withdrawn. The members of Convocation were also required to 
renounce their authority to create any further Canons of law, and to sub- 
mit all existing Canons to a commission appointed by the King in order 
to ensure that none of them were ‘contrarient or repugnant’ to ‘the cus- 
toms, laws and statutes of this realm’ (Lehmberg, 1970, pp. 149-50). 
Finally, the clergy were made to confess that (in the words of the Act) all 
the ordinances ‘which heretofore have been enacted’ by Convocation have 
been ‘much prejudicial to the king's prerogative royal and repugnant to 
the laws and statutes of this realm’ (Elton, 1960, p. 339). 

‘This does not mean, of course, that the demarcation dispute between 
the regnum and sacerdotium finally came to an end in all these countries at 
this exact point. It might be argued, at least in the case of England, that 
since the bishops continue to sit in the House of Lords to this day, the 
issue is still a live one. The problem certainly revived in England in a 
threatening form at the end of the sixteenth century, not only because of 
the hostility of the Puritans, but also because of the stance taken up by 
a number of anti- Calvinist prelates, who began to argue the ‘Arminian’ 
case that since the bishops hold their offices iure divino, they must to 
some extent remain independent of the secular authorities (Tyacke, 
1973). Nevertheless, it was during the revolution of the 1530s that the 
theoretical basis was laid for the virtually disestablishmentarian policy 
which was officially advocated nearly two centuries later by the ruling 
whig oligarchy, and endorsed at that time by such ecclesiastical exponents 
of Lockean liberalism as Benjamin Hoadly - who was even prepared to 
indicate his approval of the government's decision at the start of the 
eighteenth century to end the calling of Convocation altogether (Sykes, 
1934, PP. 310-14, 350). 

‘The final step taken by the government in each of these countries con- 
sisted of drawing the corollary of these campaigns against the independent 
powers of the Church. This took the form in each case of proclaiming the 
King instead of the Pope to be head of the Church, and effecting a transfer 
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to the crown of all the jurisdictional powers which the Church had pre- 
viously exercised. 

This step was taken in Denmark and Sweden only after an interval of 
some years. It was taken in England almost immediately, however, largely 
due to the legislative genius of Thomas Cromwell, whose preambles to 
the major statutes passed during the Henrician schism provide one of the 
most incisive accounts of the political theory which accompanied and 
legitimated this stage of the Reformation. It was with the passing in 1533 
of the Actin Restraint of Appeals to Rome that the transfer of the Church's 
jurisdictions to the crown was decisively signalled." Cromwell's famous 
preamble to the Act, the best statement of his own political creed, takes it 
for granted that the Church is in no way a separate regnum within the body 
politic, but is nothing more than a body of believers. It is simply ‘that part 
of the said body politic called the spirituality, now being usually called 
the English Church’ (Elton, 1960, p. 344). It is said to follow from this 
Marsiglian premise that the powers of the crown must in consequence 
extend in an unbroken line, taking in all spiritual as well as temporal 
affairs. This is affirmed at the beginning of the preamble in the form of 
the contention that ‘this realm of England is an empire’, and is thus 
‘governed by one supreme head’ who wields ‘plenary, whole and enti 
power’, The King's Imperial rights are said to be such that he is able ‘to 
render and yield justice and final determination to all manner of folk’, lay 
as well as spiritual, and to serve as the final judge ‘in all causes", whether 
temporal or spiritual in character (Elton, 1960, p. 344). 

The heretical assumption underlying these claims is of course that the 
King is head of the Church. Henry VIII first tried to wring this acknow- 
ledgement out of Convocation in 1531, at the time when the clergy had been 
indicted for praemunire and were seeking the royal pardon (Lehmberg, 
1970, pp. 109-13). By a proclamation which Archbishop Warham read 
Out to the bemused Convocation in February 1531, the King simply 
informed them that he was entitled to be regarded as the ‘sole protector 
and supreme head of the Church and clergy in England’.* The spokesmen 
for Convocation contrived to remind the King in their reply that this was 
only true ‘as far as is allowed by the law of God’.* But in spite of this 
+ On the special importance of this statute, and on Cromwell's role in its drafting (including 


Ss sons d im damad eriam he mais toa eia sariig da ot th recen- 








Ero y Lebolerg 1970, p. 113 rendere te im as ‘sole protector and 
querens end ef de Anglican Church end cary’, ut his of cours an anachronism end 
hence a somewhat. 


3 ‘Quantum Dei licet." Lehmberg, 1 114 mistransiates this as ‘as far as the 
CETTE ihe Se ang vad, wd ry ng a 
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reminder, the headship was in effect presupposed in the legislation of the 
next two years, and in particular in the Act of 1534 confirming the suc- 
cession upon Elizabeth, the daughter of Anne Boleyn. To accept the 
validity of this line of succession was to recognise the divorce which the 
new Archbishop of Canterbury, Thomas Cranmer, had granted the King 
in the previous year. But to recognise the divorce was to concede that (as 
the preamble to the Act of Succession maintained) the jurisdictions 
claimed by ‘the Bishop of Rome’ were ‘contrary to the great and inviolable 
grants of jurisdictions given by God immediately to emperors, kings and 
princes’ (Elton, 1960, p. 7). And to acquiesce in the claim that ail such 
jurisdictions are ‘immediately’ given by God to the king was to repudiate 
the independent powers traditionally claimed by the Papacy and the 
Church, and in this way to reject the whole Catholic vision of the proper 
relations between the regnum and the sacerdotium. The ideological claim 
implied in the Act of Succession was thus of an epoch-making character, 
as More and Fisher correctly recognised. And there is no doubt that the 
government fully intended to make it. This was first made clear in an oath 
attached to the Act itself, which turned a refusal to acknowledge the head- 
ship into a treasonable offence. The same point was then reiterated even 
more clearly in the Act of Supremacy in the following year, which simply 
proclaimed (not altogether truthfully) that everyone admitted the right 
of the King to be styled ‘the supreme head of the Church of England? 
mw 1960, p. 355)- 





taken soon afterwards both in Denmark and Sweden. In Denmark the 
campaign was completed with the meeting of the Rigsdag at the end of 
the civil war in 1536. It was explicitly asserted, in the Recess published at 
the end of the session, that the sole functions of the Church are ‘to preach 
the word of God and to instruct the people in the Christian faith’ (Dunk- 
ley, 1948, p. 75). The way was thus cleared for the proclamation, issued in 
the King’s electoral charter at the same time, that there would now be ‘a 
concentration of all civil and ecclesiastical power in the hands of the king 
and Council’ (Dunkley, 1948, pp. 74-5). Finally, the same moves were 
made in Sweden three years later, after the appointment of Conrad von 
Pyhy as the King’s Secretary. Here the campaign was even more swift and 
decisive. The Church Council was summoned to meet under Pyhy's 
presidency in 1539, and when he failed to persuade the Archbishop, 
Laurentius Petri, of the implications of the injunction ‘preachers shall ye 
be, and not lords’, the Council was simply dissolved (Roberts, 1968, 
pp. 114, 116). The King then proclaimed himself ‘out of the plenitude of 
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‘our royal power’ to be the head and ‘supreme defender’ of the Church, 
which he then went on to reorganise in a wholly Lutheran style, assuming 
control of all appointments as well as taking over all its powers and 
wealth (Martin, 1906, p. 456; Roberts, 1968, pp. 116, 119). 

t is arguable that the ideological importance of these assertions of 
‘imperial’ rights against the Church has been much underestimated by a 
number of recent political historians. They have tended, especially in dis- 
cussing the Henrician schism in England, to concentrate on the undoubted 
fact that by the end of the fifteenth century the crown had already attained 
a considerable degree of de facto control over the powers nominally exer- 
cised by the Papacy within the English Church. This has made it easy to 
picture the Henrician Reformation as nothing more than ‘the fruit of the 
medieval regality’. The invocation of the king's ‘imperial’ powers by 
‘Thomas Cromwell is thus dismissed as ‘impeccably medieval’, while the 
whole campaign of the 1530s is treated as nothing more than the com- 
pletion of an ‘inexorable development towards a national Church’ which 
had already made it ‘an integral part of the State’ by the beginning of the 
sixteenth century (Harriss, 1963, pp. 11, 16-17). 

It is of course true that, in emphasising the ‘imperial’ rights of the 
crown, Cromwell was reiterating ‘the language of the Middle Ages" 
(Harriss, 1963, p. 12). As we have seen, the contention that every ruler is 
sibi princeps, that every rex has the powers of an imperator within his own 
regnum, bad been deployed as early as the middle of the fourteenth century 
by Bartolus and his pupils as a means of defending the autonomous juris- 
dictions of the secular powers. We still need to ask, however, about the 
different uses to which these concepts were put at different times. When 
the idea of the king as imperator in regno suo was cited in the Middle Ages — 
as it was, for example, in England in 1393 and again in 1399 - it was 
generally invoked in the course of a demarcation dispute with the Papacy 
over the crown's control of the Church. It was simply used, that is, to 
question the extent of the Papacy's right to interfere. When it was invoked 
by Cromwell, however, in the preamble to the Act of Appeals in 1533, it 
was used to claim that no such demarcation ought to be made. It was 
used, that is, not to legitimate an attempt to curtail the Papacy's juris- 
dictions, but rather to legitimate a denial that the Papacy possessed any 
such jurisdictions at all. 

Tt thus seems quite proper to emphasise - as Elton in particular has 
done - that Cromwell's political creed was a revolutionary one, and that 
the application he gave to the traditional concept of the crown's ‘imperial’ 
powers constituted a radically new departure (Elton, 1956, p. 88). This is 
not to deny that every attempt was made at the time to minimise the 
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novelty of the position being taken up. Cromwell twice baulked at the 
King’s attempts to have the Act of Appeals phrased in such a way that 
the novelty of its ideological claims should be made explicit, and he sought 
to reassure the readers of the preamble that its arguments had already been 
‘manifestly declared and expressed’ in ‘divers sundry old authentic his- 
tories and chronicles’ (Elton, 1960, p. 344). To accept these arguments at 
face-value, however, is to be deceived by Tudor propaganda, in just the 
way that Cromwell doubtless intended. Although the Act employs ‘the 
language of the Middle Ages’, there are two vital points at which the use 
of the language is revolutionary. First, the idea that the English Church 
is merely a limb of the ‘Catholic’ (that is, universal) Church based on 
Rome is definitively discarded: the Church in England begins to mutate 
into the Church of England. And secondly, a distinctively modern concept 
of political obligation begins to emerge: it was at this point, but not before, 
that it became possible for the secular authorities to legitimate the claim 
that they should be regarded as the sole jurisdictional power within their 
‘own territories, and thus that they should be recognised as the sole appro- 
priate object of a subject's political allegiance. 


THE ENFORCEMENT OF THE REFORMATION 


‘The last and most decisive stage in the evolution of Lutheranism as a 
political ideology was reached when the secular authorities who had 
begun by dabbling in the heresy went on to demand the acceptance of 
their new Church settlements by their subjects. This appears to have been 
achieved without much additional effort in Denmark and in the Lutheran 
areas of Germany. As we have seen, the Reformation in Germany was to 
a considerable extent a popularly-generated movement, so that the need 
for a separate campaign of enforcement scarcely arose. The Reformation 
in Denmark was largely enforced ‘from above’, but since it was imposed 
at the end of a long civil war it seems to have been accepted rapidly and 
with relief. If we turn to Sweden and England, however, we find that 
before these governments succeeded in imposing the new orthodoxies, 
two further steps had to be taken: one was that the most recalcitrant 
opponents of the new settlements had to be silenced; the other was that 
the vast bulk of the population, often restive and ill-informed about the 
changes, had to be persuaded to accept and endorse them. 

The imposition of the royal supremacy in Sweden was opposed by some 
of the King's leading advisers, the main doubts being raised in 1539 by 
the Chancellor, Lars Andraea, and by several leading churchmen, includ- 
ing Olaus Petri. An even more dangerous challenge developed two years 
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later, when a rebellion under Nils Danke broke out in the remote southern. 
province of Småland. Both forms of protest were rigorously suppressed 
by the government. The scruples voiced by Andraea and Petri caused 
them to be arraigned early in 1540 before a tribunal of senators and con- 
demned to death on a charge of high treason — though their sentences were 
subsequently commuted to a fine and imprisonment (Martin, 1906, 
pp. 459-60). The uprising in Smiland proved more difficult to control, 
but by 1543 the troops mustered by Danke had been defeated in battle, 
Danke and his family had been executed, and many hundreds of the 
peasants involved had been deported to Finland (Roberts, 1968, p. 136). 
‘A similar pattern of protest and repression marked this stage of the 
Reformation in England. Elton has recently insisted that it would be a 
mistake to think of this as a ‘ruthless persecution’ (Elton, 1972, p. 399). 
‘There is no doubt some room for argument as to what constitutes true 
ruthlessness, but it is a striking fact that, whereas the ringleaders of the 
‘opposition in Sweden were mainly imprisoned or deported, in England 
they generally forfeited their lives. The government — as in Sweden ~ 
had to contend with two distinct forms of disaffection. There was a popu- 
lar uprising led by Robert Aske ~ generally known as the Pilgrimage of 
Grace - which developed in the more remote northern areas, especially 
in parts of Yorkshire. This looked threatening during the winter of 1536, 
year. 





government, and even within the circle of the King's own family. The 
opposition from Henry's own kinsmen stemmed from the family of Sir 
Richard Pole, while the opposition in the government centred on the 
figure of the Lord Chancellor, Sir Thomas More, whose scruples were 
shared by several leading churchmen, notably Stephen Gardiner of 
Winchester! and John Fisher of Rochester. 

‘The stance taken up by More and Fisher constitutes a famous and 
heroic episode, which is also of considerable importance for the theoretical 
issues it raised. But it is probable that the opposition of the Pole family 
seemed more alarming to the government. It not only included the 
possibility of a Yorkist threat to the throne,” but also led to the publi- 


THE SPREAD OF LUTHERANISM 9r 


cation, by Reginald Pole, of the most important theoretical exposition of 
the orthodox case against the King's assumption of the headship of the 
Church. Although Pole served as a patron to several radical humanists, 
including Thomas Starkey and Richard Morison, he remained unswerv- 
ingly loyal to the Church, and survived to be appointed, at the start of 
Mary's reign, the last Roman Catholic Archbishop of Canterbury (Schenk, 
1950, p. 144). His attack on the royal supremacy originally took the form 
of a personal letter to Henry VIII in 1536, in reply to a set of questions 
about the powers of the Pope which the King had put to him through 
‘Thomas Starkey two years before (Schenk, 1950, pp. 62-5, 67). This 
was published in 1539 in the form of a Latin tract entitled A Defence of 
Ecclesiastical Unity. The work is in four ‘books’. The last is a prayer for 
Henry VIII to mend his ways. This is preceded by a long personal attack 
‘on the King as ‘head of the Church of Satan’ (p. 229) which Starkey 
characterised as ‘frantic’, and which even Pole's advisers felt to be too 
bitter to have any beneficial effect (Schenk, 1950, p. 72). The first two 
Books, however, consist of a learned defence of the claim that it must be 
‘totally impossible for the King to be head of the Church’ (p. 205). The 
argument is mainly conducted in the form of a reply to a defence of the 
royal supremacy which Richard Sampson had published in 1535. Book I 
attacks his position by deploying one of the main tenets of scholastic 
political thought. The king cannot be head of the Church, it is argued, 
since the Church is a gift of God, whereas the regnum is merely a creation 
of the citizens themselves, who ‘spontaneously submit’ to an authority 
which they establish to meet their own needs (pp. 91, 93). Book II cor- 
roborates this distinction by attacking Sampson's suggestion that the Pope 
is merely the Bishop of Rome (p. 116). Pole is able to cite an overwhelming 
number of authorities for the claim, which he constantly reiterates, that 
since the keys of the Church were originally given by Christ to St Peter, 
they must still be in the care of St Peter's successor, the Pope (pp. 138-9, 
145-8). 

It proved impossible for the English government to capture or silence 
Pole, though Cromwell is said to have remarked that he would make him 
‘eat his own heart’ for writing the Defence, while the King demanded that 
he should be ‘by some means trussed up and conveyed” back to England 
to answer for his views (Schenk, 1950, pp. 79, 88). Such threats proved 
vain, for as soon as Pole had his first quarrel with the King over the 
divorce in 1532, he prudently contrived to get permission to visit Italy, 
of Aragon, whose daughter Mary she had helped to educate in the 15208. As well as this 


family link with the Kingmaker himself, the Poles were further related to Henry VIII, since 
Sie Richard Pole had been a cousin of the King's father. 
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and there he continued to live in relative safety (Schenk, 1950, p. 29). But 
Pole was lucky, as he acknowledged himself. Both More and Fisher, for 
expressing much the same doubts, found themselves imprisoned in the 
Tower in 1534, and both were executed for treason in the middle of the 
following year (Reynolds, 1955, pp. 281, 286). Soon afterwards, a number 
of Pole's relations were victimised for their alleged expressions of sym- 
pathy for the position he had taken up. His brother Geoffrey was arrested 
in 1538 and forced to implicate the rest of his family on charges of treason, 
‘This led to the arrest of his other brother, his cousin and his mother, and 
by 1541 all but one had been executed (Schenk, 1950, pp. 82-4). 

‘The opposition of Pole, Fisher and More has generally been charac- 
terised as that of conservatives"! Elton has added that in More's case the 
‘essence of his conservatism lay in his insistence on holding fast to a 'con- 
ception of a universal Christian law to which man-made law must conform’ 
at a time when Thomas Cromwell was deliberately emancipating the 
authority of statute from any such constraints (Elton, 1955, p. 167). It 
arguable, however, that this is to misunderstand the theoretical basis of 
More's and Fisher's intransigence. They appear to have resisted not so 
much because they saw in Cromwell's legislative programme anything so 
improbable as an attempt to place the powers of statute on a wholly 
positivist base, but simply because they saw that it entailed removing the 
independent rights and privileges traditionally exercised by the Engli 
Church. 

‘The claim that this formed the basis of More's and Fisher's protests 
seems to be confirmed by considering the nature of the questions over 
which they found themselves reaching a sticking-point. The issue over 
which More resigned as Lord Chancellor was the Submission of the 
Clergy in 1532 (Chambers, 1935, p. 241). The issue over which he and 
Fisher were both condemned was their refusal to sign the oath attached 
to the Succession Act in 1534 (Chambers, 1935, p. 287). The dilemma 
raised by both these pieces of legislation was that they contravened the 
traditional status of the Church as a regnum co-ordinate with rather than 
subordinate to the secular authorities. More was of course prepared to 
concede the right of the King in Parliament to be obeyed in all temporal 
affairs. He was even willing to acknowledge Elizabeth as heir to the throne, 
as the Act of Succession required, even though he was of course bound to 
regard her as illegitimate (Chambers, 1935, p. 291). He clearly saw, how- 
ever, that to recognise the Submission of 1532 was to jeopardise the 
Church's jurisdictional rights, and to swear the oath of 1534 was to pre- 
suppose the King’s right to dispense with the authority of the Pope. The 

1 For this judgment see, for example, Baumer, 1940, p. 63 and Elton, 1960, p. 231. 
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sticking-point for More and Fisher was thus that, in their religious and 
political outlook, they treated the independence of the Church as inviol- 
able: the essence of their conservatism was simply that they were Catholics 
in the fullest sense. 

The official campaigns to impose the Reformation in Europe seem in 
general to have come to an end at this point, with the repudiation of Rome, 
the assumption of all ecclesiatical powers by the secular authorities, and 
the forcible suppression of any opposition to the new settlements. The 
imposition of the Henrician Reformation in England, however, included 
one further development which is of special significance for the historian 
of political thought. This consisted of an attempt to secure the acceptance 
of the Church settlement not merely by repression, but also by an official 
campaign of political propaganda, the first ever to be mounted in England 
with the help of the printing-press. 


The engineering of this campaign was mainly the achievement of 
Thomas Cromwell, during whose ministry nearly fifty books were pub- 
lished in defence of the Henrician schism, most of them being issued by 
Berthelet, the King's printer (Baumer, 1940, pp. 211-24).' It would of 
course be an overstatement to see all these works as a direct product of 
the government's initiative (Elton, 1972, pp. 171-2). But there is no doubt. 
that a planned and orchestrated campaign of propaganda was financed by 
Cromwell and his agents, and it has even been argued that if we examine 
the nature of Cromwell's relationship with the propagandists he employed, 
we are bound to conclude that he often suggested as well as publicised 
their arguments (Elton, 1973, pp. 38, 52). 

It is possible to distinguish two aspects, or rather two successive 
phases, of Cromwell's campaign. His first move was to induce a number of 
leading canon lawyers to write in defence of the new settlement, and in 
particular to defend the legality of the royal supremacy in the Church. 
"This was a considerable coup in itself, for it was canon law — with its 
‘emphasis on the Papacy's separate jurisdictional powers — which seemed 
to offer the opponents of the government their most powerful theoretical 
support. As a result, the sincerity of the writers Cromwell employed has 
often been questioned (eg, Hughes, 1950-4, 1, 342). It is true that 
Dickens has recently sought to argue that they must genuinely have 
accepted ‘the whole royalist position’ and ‘really believed” what they 
wrote (Dickens, 1964, p. 243). But it seems likely that in some cases they 
were looking above all for rapid preferment in the Church. This applies 


V The best and most up-to-date discussions of Cromwell's campaign are contained in Elton, 
1972 and in Elton, 1973. My own analysis is greatly indebted to both these valuable accounts, 
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especially to Edward Fore (c. 1496-1538) and Richard Sampson (d. 1554), 
(xh of whom were given bishoprics as soon as their defences of the 
schism were produced. Foxe, who had been the king's almoner, was 
appointed to the sce of Hereford in 1535 for his services; Sampson, who 
had been dean of the Chapel Royal, was granted the see of Chichester in 
the following year (Elton, 1972, p. 182). Some of them, moreover, appear 
to have written under considerable duress. This applies in particular to 
Stephen Gardiner (1483-1555), whose support the government was 
especially anxious to secure in view of his reputation as a canonist. The 
King himself spoke of his suspicions about Gardiner's 'coloured double- 
ness’, and it was rumoured that he only produced his defence of the 
settlement after being threatened with imprisonment and even death if he 
refused (Muller, 1926, p. 65; Smith, 1953, p. 184). 

If we treat consistency as a criterion of sincerity, it is hard to resist the 
conclusion that the government had good grounds for doubting the good 
faith of at least some of these churchmen. Sampson later backed Gardiner 
against Cromwell, supported the Catholic reaction at the end of the reign 
and survived to do homage to Mary in 1553 (Smith, 1953, pp. 142, 216). 
Gardiner went on to become one of the leading figures in the so-called 
Marian reaction in the mid-1550s. He was appointed Lord Chancellor 
in 1553, immediately re-enacted the anti-heresy statute of 1401, and in 
the following year began his notorious persecution of the English Protes- 
tants (Muller, 1926, pp. 218, 266). During the 15308, however, Sampson, 
Foxe and Gardiner all published important tracts in defence of the divorce 
and royal supremacy. The first to be issued, and the most cautious in tone, 
was Sampson's Oration of 1534, concerned (in the words of its subtitle) 
‘to teach everyone that they must be obedient to the will of the King’. 
This was followed later in the same year by Foxe's ‘short treatise’ on The 
True Difference between the Regal Power and the Ecclesiastical Power. This 
may have been written before Sampson's book, although it contai 
more sweeping attack on the authority of the Pope. Finally, Gardiner 
produced the most important and radical of these tracts, The Oration of 
True Obedience, which was first published in 1535. 

The main aim of these treatises, as Gardiner affirms, is simply to vindi- 
cate the King’s right to be ‘divorced from unlawful marriage’ and to 
declare himself ‘in earth the supreme head of the Church of England” 
(pp. 87, 91). But the need to argue in favour of these conclusions involved 
them in expressing a view of temporal and spiritual authority which was 
markedly Lutheran in tone. (Gardiner even appears to allude at several 
points to Tyndale's Obedience of a Christian Man.)' They all begin by 

1 This is suggested by Janelle, 1930, p. liv. 














THE SPREAD OF LUTHERANISM 95 


miting tutte only proper sore for an understanding o pti 
authority is the scriptures. Gardiner immediately goes on to point out 
that in the Old Testament God declares that ‘princes reign by his auth- 
ority', and in the New Testament St Paul adds that ‘whosoever resists 
power resists the ordinance of God’ (p. 89). Foxe provides an even more 
emphatic discussion of the same theme, presenting it as the conclusion 
rather than the introduction to hi: book. He first cites a large amount of 
Old Testament history, which is said to prove that ‘God did give with 
His own mouth kings to be rulers of His people’ (fo 56). He then passes 
on to St Paul's Epistle to the Romans, the favourite text of all the Lutheran 
reformers, and asks the reader ‘to tarry awhile and diligently to ponder 
and discuss this place (fo 68). The outcome, he argues, will be a recog- 
nition that St Paul is making three crucial points: he ‘bids all men to be 
obedient’; he ‘excepts no man at all’; and he promises damnation to any 
man who disobeyes his ruler in any respect (fos 68-9). All these writers 
then go on to argue that, once this view of temporal power is thoroughly 
understood, the King’s decision to proclaim himself Head of the Church 
presents no difficulties. He is merely removing what Gardiner calls ‘the 
false pretended power of the Bishop of Rome’, and thereby ensuring that 
“the power pertaining to a prince by God's law’ is ‘more clearly expressed 
with a more fit term’ (p. 93). The result is that they all vest the headship 
of the Church in the figure of the King himself. Whereas the common 
lawyers (such as St German) were beginning to argue that the supremacy 
must be held by the King in Parliament, the canonists seem to envisage a 
purely personal headship, and never discuss the role of Parliament in 
ecclesiastical affairs at all (Baumer, 1940, p. 58). 

‘They recognise, however, that one major objection is bound to be 
levelled against this account of temporal authority. As Gardiner expresses 
it, everyone will agree ‘that obedience is due’, but they will still want to 
ask ‘how far the limits of requiring obedience extend’ (p. 99). The next 
issue this leads them to consider, again in a markedly Lutheran spirit, is 
the question of the relationship between the secular authorities and the 
Church. Here they all take their stand squarely on the claim that, as Foxe 
insists, the Church is nothing more than ‘the multitude of faithful people’ 
(fo 10). Foxe reiterates this definition throughout the opening section of 
his book, in which he presents his main attack on the jurisdictions of the 
Pope. The same point is no less decisively made by Gardiner, who insists 
that the Church ‘is nothing else but the congregation of men and women 
of the clergy and of the laity united in Christ’s profession’ (p. 95). This 
commitment then allows them to revert once more to the question of the 
royal supremacy, and to argue that it must be absurd to deny that the 





96 ABSOLUTISM AND THE LUTHERAN REFORMATION 


King is head of the Church. Gardiner presents the grounds for this con- 
clusion with particular neatness. No one denies, he says, that the King ‘is 
head of the realm’. And everyone agrees that what is ‘comprehended’ in 
‘the word “realm” * is ‘all subjects of the king's dominions’. But he 
already claims to have shown that ‘the Church of England" merely refers 
to ‘the same sorts of people at this day that are comprised in this word 
realm, of whom the king is called the head’ (p. 93). It follows that it must. 
be ‘absurd and foolish’ to suggest that the King may be ‘head of the 
realm but not of the Church’, for these are one and the same thing under 
different ‘terming of words’ (pp. 93, 97)- 

‘A complete repudiation of Papal authority is clearly implicit in these 
accounts of spiritual and temporal power. The next obvious move is to 
turn this into an explicit attack. With Gardiner this is the way the argu- 
ment is organised, but in Foxe's and Sampson's treatises this provides 
them with their opening theme. Foxe begins with a particularly elaborate 
attack on the idea of Papal supremacy, pointing out that it has engendered 
‘false traditions’ and especially that it has no scriptural basis, and thus no 
‘authority by the law of God’ (fos 6, 21). Gardiner goes on to analyse the 
way in which the mistaken belief in Papal supremacy has grown up. He 
insists that ‘the supremacy of the Church of Rome in times past’ was 
solely a matter of its pre-eminence ‘in the office of preaching God's 
word’ and ‘advancing the cure and charge of Christ's name’ (p. 151). He 
thus regards it as a complete confusion to suppose ‘that God ordained the 
Bishop of Rome to be the chief as touching any absolute worldly power’ 
(p. 155). 

If the jurisdictions claimed by the Papacy have all been ‘usurped’, it 
follows that the relationship between canon and common law must have 
been misunderstood. This is the final point which all these writers make. 
‘The canonists had traditionally distinguished, in discussing the powers of 
the Church, between the potestas ordinis and the potestas jurisdictionis. The 
apologists for the Henrician Reformation all continue to accept the 
validity of this distinction. They are generally content, moreover, to con- 
cede that the potestas ordinis — the power to confer grace by consecration 
and the sacraments ~ can only be exercised by an ordained member of the 
Church. But when they turn to the potestas jurisdictionis, they all go on 
to suggest a crucial redefinition of terms. The canonists had usually 
divided this aspect of the Church’s powers into the jurisdictio poli, con- 
cerned essentially with the power to help men attain salvation, and the 
jurisdictio fori, which included all the legislative, judicial and coercive 
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functions of the Church. Foxe in particular traces the growth of the 
jurisdictio fori as a distinct 'papistical power’, and illustrates the process by 
which the early canons of the Church eventually became accepted as laws, 
and so began to encroach upon the temporal powers of the medieval 
Empire (fos 36-41). All these writers then go on to redefine the terms used 
to describe these powers, using the terminology of the canon law against 
the orthodox canonists themselves. This process can be illustrated most 
readily from Gardiner's account. He offers his reinterpretation of the 
potestas jurisdictionis immediately after his defence of the King's supremacy 
in the Church. He concedes that his account will probably make ‘some 
men startle’, since it runs counter to the usual legal distinction ‘between 
the governments of a prince and of the Church: that is, that the prince 
should govern in temporal matters and the Church in spiritual’ (p. 103). 
He insists, however, that such a belief in two separate and parallel juris- 
dictions is ‘a blind distinction and full of darkness’ (p. 105). He admits 
that there must be a distinct sphere of spiritual activity, since ‘God has 
‘committed the office of teaching and the ministry of the sacraments’ to a 
particular group of men, as part of his ‘sundry distribution of gifts’ 
(p. 103). But he denies that this creates any distinct sphere of spiritual 
jurisdiction, You cannot say of a Christian prince that it is ‘not for him to 
know any further’ (p. 105). The fact is that ‘God has put princes in trust 
in order ‘that they should not only rule the people but rule them rightly, 
not in any one part alone but in all particularly’ (p. 113). This means that 
the prince has a special duty ‘to take charge not only of human matters, 
but much more of divine matters’ (p. 117). Gardiner thus concludes by 
advising the godly prince to ‘take care also of holy or spiritual matters’ in 
the manner of the Old Testament kings, and to recognise that ‘the 
administration of divine matters’ is a part of ‘the discipline of his regal 
office’ (p. 109). 

The reinterpretation which all these writers propose is thus that all 
jurisdictional authority is secular by defini the 
Church possesses authority but not dominion. This makes it potentially 
misleading to speak of them as accepting and crystallising ‘the doctrine 
of the two swords’ (Hughes, 1965, P 235). It is true that they sometimes. 
continue to use this terminology, but they generally make it clear that 
they are referring only to the Church's right to retain the jurisdictio poli. 
‘As Gardiner puts it, the sword which the ministers exercise should be 
wielded only in ‘preaching and excommunicating’, and never in any 
jurisdictions outside the Church itself (p. 17). The Church cannot lay 
claim to any further powers, for this would be to infringe the authority 
of the King to ‘meddle with the one half of the people’ and would thus be 









98 ABSOLUTISM AND THE LUTHERAN REFORMATION 


to force him ‘to be negligent almost in all things’ (p. 107). The implication. 
is that the distinction between the porestas ordinis and the potestas juris- 
dictionis becomes equivalent to the distinction between spiritual and tem- 
poral authority: the concept of spiritual jurisdiction simply lapses (Baumer, 
1940, p. 67). 


‘Although these writings clearly contributed a strong theoretical prop 
to the royal supremacy, Cromwell seems to have been quick to recognise 
that it would not be appropriate to confine his propaganda campaign 
‘exclusively to works of this character. These were all technical treatises 
which were published in Latin, and could hardly be expected to per- 
suade or reassure very many people outside the ranks of the clergy and 
the learned world. Soon after they appeared, moreover, the political situ- 
ation altered in two important respects, both of which needed to be 
accommodated. The first was that Pope Paul III finally agreed in 1536 
to summon a General Council to consider the question of the reform of 
the Catholic Church. This was a potentially embarrassing development 
for such theorists as Sampson, Foxe and Gardiner. They had all repudi- 
ated the authority of the Pope, but had tended to endorse the moderate 
conciliarist thesis that, as Foxe explained, ‘truth and justice’ might sti 
be expected from a ‘Holy Council’ of the Church (fos 10, 24). The other 
political development was that, as we have seen, the year 1536 saw the 
start of a reaction in England to the government's policies: at the theor- 
tical level, Pole contributed his attack on the King; at the practical level, 
the Pilgrimage of Grace revealed the depths of popular doubts about the 
new settlement. 

‘Cromwell responded to these new developments in two ways. He first 
of all showed himself willing to adopt an even more explicitly Lutheran 
‘standpoint by making use of the Bible as a weapon of political propaganda. 
As we have seen, Tyndale had already demonstrated that the authority of 
the New Testament could be invoked to support the claim that the true 
Church is solely concerned to preach and convert, and that its leaders 
have an absolute duty, no less than ordinary citizens, not to resist any 
commands of the secular authorities. Cromwell proceeded to encourage 
this highly congenial outlook by patronising the production of printed 
Bibles in English for the first time — a move which has caused some of his 
biographers to insist that he must have been concerned to advance the 
cause of the Reformation for genuinely religious rather than merely for 
tactical or political reasons (Dickens, 1959b, pp. 122-3). When Cover- 
dale's first translation was published in 1536, with its New Testament 
based largely on Tyndale's version — ecclesia being rendered as 'congre- 
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gation’ and presbyteros as ‘elder’ throughout — Cromwell took the oppor- 
tunity to prescribe in his Ecclesiastical Injunctions of the same year that 
a copy of the Old and New Testaments in English as well as in Latin 
should be placed in every parish church (Mozley, 1953, pp. 71, 86, 105). 
When John Rogers published the so-called ‘Matthew Bible’ in 1537, 
incorporating a series of marginal glosses largely derived from Luther's 
‘own translations, Cromwell gained the King’s permission to allow the 
book to be freely sold (Bruce, 1970, pp. 64-5). Finally, Cromwell com- 
missioned a new translation of the entire Bible from Coverdale in 1538, 
partly paying for it out of his own pocket, and soliciting from Cranmer a 
Preface to the second edition of 1540 which was virtually Lutheran in 
tone." 

Cromwell's main effort, however, was devoted to mounting a more 
popular propaganda campaign in favour of the breach with Rome. One 
device he used was to patronise the nascent secular drama for political 
purposes. The leading contributor to this aspect of the campaign was 
John Bale, who composed over twenty plays during the 1530s, many of 
them violently anti-Papal in tone. The earliest seems to have been A 
Comedy Concerning Three Laws, probably completed in 1532 and first 
published in 1538 (Harris, 1940, p. 71). This has been characterised as 
the first Protestant morality-play in English, and includes a scurrilous 
attack on the Papacy and the monastic life (Harris, 1940, p. 85). The 
figure of Sodomy appears as a monk, while the Papacy is portrayed as 
Covetousness, demanding to be worshipped in defiance of the laws of 
God (pp. 23, 42-3), Bale followed this with A Tragedy of John, King of 
England, drafted in 1538, in which the King is represented as a good 
ruler who is foiled by the perfidy of his own Archbishop — who appears as 
the figure of Sedition — and by the machinations of the Pope ~ who is 
represented as Usurped Power (pp. 218-20; cf. Fairfield, 1976, p. 55). 

The propaganda value of Bale’s plays was not lost on Cromwell, who 
seems to have taken some trouble to protect him and even to ensure that. 
his works were performed (Harris, 1940, pp. 26-8, 100-2). But Cromwell's 
main concern in this later phase of his campaign was naturally to com- 
mission some further political tracts designed to legitimate the repudiation 
of the Pope’s supremacy. This prompted him first of all to take an interest. 
in the use of history for propaganda purposes. The idea of employing 
history for ideological ends had already commended itself to a number of 
English reformers, notably William Tyndale (Pineas, 1962a). But the 
3 See Mosley, 1953, pp. 201, 207, 218, and cf. Yost, 1970, who emphasises that Richard 


‘Taverner similarly went out of his way to introduce Lutheran elements into the translations 
he was commissioned to make in the 15308. 
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earliest attempt to re-write the English chronicles in such a way as to 
legitimate the breach with Rome appears to have been made by Robert 
Barnes in the 1534 version of his Supplication. This is thought to have 
‘been commissioned by Cromwell, and was dedicated to the King (Pineas, 
1964, p. 55). It includes an historical account of the growth of Papal 
power in which Barnes seeks to show that the Church and the clerical 
estate have increasingly become a subversive political force in every 
realm (sig. Cab-Sig. Dra). The same themes were quickly exploited by a 
number of anonymous contributors to the Government's cause,! and were 
later taken up more seriously by the indefatigable John Bale. His first 
contribution to this genre was his /mage of Both Churches, a verse-by- 
verse exposition of the Book of Revelations, originally published in 1541, 
in which the Pope is cast in the role of anti-Christ, and the mystical num- 
bers are taken to point to the various dates at which the Papacy made its 
direct inroads on the rights of the secular authorities (pp. 311-43). This 
was followed by a highly scurrilous tract entitled The Acts of English 
Votaries which Bale published in 1546. Part of his aim in this work - as in 
some of his earlier plays — was to undermine the veneration of saints. He 
accordingly devotes a great deal of space to recounting the disreputable 
amatory exploits allegedly performed by men who were subsequently 
canonised by the Catholic Church (fos 17b-24b; 32b-39b, etc.). But his 
main purpose was to supply an historical justification for the Henrician 
schism. He attempts to prove that a genuinely apostolic version of 
Christianity existed in England from the earliest times, and that Augus- 
tine’s celebrated mission, so far from establishing the English Church, 
merely began the long process of its corruption by decadent Romish 
practices (Pineas, 1962b, pp. 223, 226). This is taken to establish that the 
powers of the Papacy merely constitute a latter-day usurpation, and that 
the breach with Rome must be scen as a contribution to recovering the 
pristine purity of the English Church (fos 25b-31b). 

‘The backbone of Cromwell's popular propaganda campaign, however, 
was provided by a second and more significant group of political tracts, 
all of which he seems to have commissioned himself. These were mainly 
produced by a group of radical humanists, a group which included 
Richard Morison, William Marshall and Richard Taverner, as well as the 
more significant figure of Thomas Starkey, whom we have already en- 
countered as the author of the Dialogue between Pole and Lupset, one 
of the major treatises of humanist political thought to be produced in 
sixteenth-century England. These writers were ideally suited to further- 
ing the government's cause, and probably believed in what they wrote 

+ For examples, see Baumer, 1940, pp. 43-4; Levy, 1967, pp. 96-8. 
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rather more sincerely than their learned predecessors. They were all 
humanists by training, who had already become hostile to the Church 
and sympathetic to Lutheranism, although none of them (except Morison) 
had yet become Lutherans themselves (Bonini, 1973, p. 218). They were 
also suited on personal grounds to act as propagandists for the govern- 
ment. Some had already seen public service under Wolsey, and all of 
them, as Zeeveld remarks, were still ‘hoping for a political career through 
their studies’ (Zeeveld, 1948, p. 244). The result was that they displayed 
an active willingness to help in Cromwell's campaign. Some scholars have 
spoken of their recruitment by the government, but the fact is that they 
all approached Cromwell themselves in order to volunteer their services 
(McConica, 1965; cf. Elton, 1973, pp. 47; 

‘The first to make contact with the minister appears to have been 
Marshall, who offered himself to Cromwell in 1533 as a translator of books 
“for the defacing of the Pope of Rome’ (McConica, 196, p. 136). He was 
commissioned as a result to produce the first English translation of 
Marsiglio's Defender of Peace, and evidently received a loan of [12 from 
Cromwell to cover his costs (Baumer, 1940, p. 44 note). The translation 
appeared in 1535, with the inconvenient passages on the popular origins. 
of political authority judiciously omitted, and a Preface added by the 
translator in which he asserted that the book not only provides the means 
‘utterly to confute’ the arguments of ‘the Papistical sort’, but also demon- 
strates that the Popes have at all times been ‘proud and presumptuous 
usurpers’ as well as ‘murderers, traitors, rebellers contrary to their 
allegiance’ (fos 1a-1b; cf. Stout, 1974, p. 309). 

It is possible that Starkey was also in contact with Cromwell in 1533, 
for he seems to have sent the minister a favourable legal opinion on the 
royal divorce at that time (Elton, 1973, p. 74 note). Zeeveld argues that 
this brought him to Cromwell’s attention, and that he found himself 
encouraged to desert the Pole circle at Padua and return to England 
(Zeeveld, 1948, p. 142). Elton suggests, however, that it must have been 
Starkey who ‘realised that his time had come’, since he returned to 
England on his own initiative at the end of 1534 and introduced himself 
asa virtual stranger to Cromwell early in the following year (Elton, 1973, 
PP. 47-8). If this is so, then his hopes were rewarded with remarkable 
alacrity, for within two months of his arrival he received a summons to 
Court. He was first appointed as a royal chaplain and employed to cor- 
respond with Pole in the hope of changing his mind about the divorce, 
but he soon moved on to engage in more wide-ranging political dis- 
cussions with Cromwell himself (Elton, 1973, p. 49). Cromwell appears to 
have prompted him in the course of these meetings to draft a defence of 
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the Reformation settlement, and may even have had a hand in revising 
the manuscript which Starkey produced (Elton, 1973, pp. 50-1). The 
outcome was Starkey's important tract, An Exhortation to the People, 
‘instructing them to unity and obedience’, which was presented to the 
King at the end of 1535 and first published in the following year (Zeeveld, 
1948, pp. 128, 149). 

Tt may well have been Starkey's success which encouraged Morison to 
follow him in deserting Pole at Padua in order to return home (Zeeveld, 
1948, pp. 157, 165). We first find him writing to Cromwell from Italy in 
October 1534, and he seems to have been taken into government service 
at some point in the following year, with the evident intention that he 
should remain abroad and report on foreign reactions to the progress of 
the English schism (Elton, 1973, pp. 56-7). He asked to be recalled early 
in 1536, however, and after a rather long pause he was duly sent enough 
money to pay his passage back to England? The details of his initial 
reception by the government are shadowy, but he soon became the most 
prolific and violent of the pamphleteers employed by Cromwell to write 
in favour of the breach with Rome. He began by revising a long history 
of the schism, including an attack on More and Fisher, which he had 
probably started in Italy early in 1536, and which he eventually published 
in 1537 as Apomaxis Calummiarum.* He then moved on to publish a 
sequence of tracts denouncing the sinfulness of those who were trying to 
resist the new regime. He began in a leisured, humanist style with his 
Remedy for Sedition, but after Pole’s defection and the Pilgrimage of 
Grace he responded with a greatly increased sense of urgency in his 
Lamentation in which he showed ‘what ruin and destruction comes of 
seditious rebellion’ (Elton, 1972, pp. 200-1). This hasty pamphlet was 
followed in 1539 by two important works in which the treasons of the 
northern rebels and his former patron Pole were both fitted into a general 
framework for viewing the whole breach with Rome. The first to be pub- 
lished was An Invective against the great and detestable vice, Treason, which 
went through two editions in the course of the year (Elton, 1972, p. 202). 
This was followed soon afterwards by An Exhortation to stir all Englishmen 
10 the defence of their country, in which Morison presented the final version 
of his patriotic and highly influential vision of the reformation settlement. 

‘The political doctrines stated by Starkey and Morison (and later 
restated by Bekinsau in his Latin tract of 1546 on The Supreme and Abso- 
lute Power of the King) are to some extent the same as in the earlier and 


1 Elton, 1973, p. 8. This correc the account given in Zee, 1948, pp. 94-5, 158 
* The mory of this manuscript is complicated For the fall deis, see Elton, 1973, pp. 190-1 
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more technical treatises of Sampson, Foxe and Gardiner. Morison in 
Apomaxis Calumniarum even cites the authority of Foxe and Gardiner at 
several points (eg., sig. X, 1a). It is true that the arguments of the later 
pamphleteers are presented in a rather different style. They almost always 
write in English rather than Latin, they generally avoid any discussion of 
the niceties of canon law, and they are much more prone to engage in 
personal attacks on the probity and scholarship of their enemies. But 
there is still the same basic concern to vindicate the divorce and the royal 
‘supremacy, and the same appeal to the Lutheran concept of the Church 
in order to support their analysis of the relationship between spiritual and 
temporal power. 

Where these writers chiefly differ from the earlier propagandists is in 
going on to appeal to a further and even more explicitly Lutheran argu- 
ment, which they use to place the whole Henrician Reformation in a new 
and more reassuring perspective. This is the doctrine of ‘adiaphora’, or 
“things indifferent’ for salvation. As we have seen, this was originally 
developed by Melanchthon and imported into England by Barnes, It was 
now taken over in particular by Starkey, who argues in his Exhortation 
that the entire statutory programme of the Henrician Reformation ought 
to be treated as a thing indifferent for salvation (fos 41a, 43b). This 
enables him to insist that everyone must now submit to the changes, since 
they have been found to be ‘for the time convenient to a certain policy’ 
and are based on the consent of ‘common counsel’ - that is, on the law- 
making authority of the King in Parliament (fo 82a; cf. Zeeveld, 1948, 
p. 152). But this also enables him to add the more reassuring claim that 
no one need feel any ‘scruple of conscience’ about making such a sub- 
mission, since such obedience cannot in any way compromise one’s hope 
of being saved (fo 694). It is true, as Starkey recognises, that this involves 
him in a difficulty: he is committed to pointing to an authority capable 
of distinguishing faultlessly between things indifferent and things neces- 
sary for salvation. He is content, however, to leave this question to be 
settled by ‘the authority of the prince and the common counsel of the 
realm’, from whom, as he soothingly suggests, we may expect ‘some 
remedies will shortly be provided’ (fo 74a; cf. Zeeveld, 1948, p. 155). 
‘There is no reason to fear that they will fail to draw the necessary distinc- 
tions or be tempted to legislate in a manner ‘which justly may appear 
contrary to the grounds of scripture’. We have a complete guarantee 
against this danger in the fact that the King himself ‘by his clear judgment" 
always ‘sees what is best’ for the country and unerringly follows it (fo 83a). 


* These usually seem unfair, although Elton has recently urged us to accept at face value the 
attack mounted by Morison on Sir Thomas More; see Elton, 1973, p. 192. 
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‘This remarkably sanguine view of the legislative process serves to explain 
a second difference between the outlook of Starkey and Morison and that 
of the earlier Henrician propagandists. As we have seen, Sampson, Foxe 
and Gardiner had all tended to envisage the royal supremacy as having an 
essentially personal character. But the common lawyers had already begun 
to insist that the supremacy must be vested in the King in Parliament, on 
the grounds that this authority (as St German had already maintained) 
‘represents the whole Catholic Church of England’ (cf. Baumer, 1940, 
p- 59). It is this latter interpretation which Starkey and Morison adopt, 
stressing the powers of statute and decisively rejecting any hieratic 
interpretation of the King’s headship. Starkey in particular reiterates 
again and again that ‘the common counsel’ of the King in Parliament 
must always be consulted in any attempt to legislate about ecclesiastical 
affairs, since it constitutes the ‘sentence of common authority’ (e.g., 
fo 82a). For Starkey, as Zecveld puts it, ‘the voice of Parliament had 
become the voice of God! (Zeeveld, 1948, p. 155). 

It seems something of an overstatement to say (as Zeeveld has done) 
that this adaptation of Melanchthon’s concept of ‘indifferent things" 
became ‘through Starkey, the direct ideological forebear of the Anglican 
polity’ (Zeeveld, 1948, p. 129). The doctrine had already been put into 
currency some time before Starkey wrote, in particular in the writings of 
Frith and Barnes. There is no doubt, however, that Starkey was able to 
make a fruitful use of the concept at a crucial moment, as a means of 
steering a via media between the position of the radical Lutherans and the 
traditional Catholics. The Lutherans, with their doctrine of sola scriptura, 
are accused of ‘an arrogant blindness’ in attempting ‘under the pretence 
of liberty" to ‘destroy all Christian policy’ and to ‘bring all to manifest 
ruin and utter confusion’ with their continual disputes about the proper 
interpretation of the Bible (fos 18a, 25a; cf. Zeeveld, 1948, pp. 153-4). 
‘The traditional Catholics, with their extravagant reverence for masses, 

and the Papal supremacy, are in turn accused of ‘a super- 
stitious blindness’ in failing to see that these are all things indifferent, over 
which itis absurd that supposedly learned men should ‘run to their death’ 
— an evident allusion to the stand taken by Fisher and More (fos 18a- 
22a, 43b; cf. Zeeveld, 1948, p. 154). Starkey thus feels able to call on both 
sides to ‘keep the mean’ and agree on a compromise, the Catholics by 
giving up ‘false and vain superstition’, the Lutherans by giving up ‘proud 
and arrogant opinion’ (fo 88a). This is the only way, he concludes, to 
ensure ‘good order’ and ‘charitable unity’, which as a good humanist he 
prizes above all (fos 142, 322). 
‘There are two other significant differences between these writers and 
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the earlier Henrician propagandists, both of which may be explained in 
terms of the changing political circumstances in which they wrote. The 
first is that the later writers are obliged to make a determined effort to deal 
with the new problems posed by the summoning of the General Council 
of the Church. Starkey inserted a long discussion of this issue - evidently 
at the last moment — into the Preface to his Exhortation. He concedes, in 
line with moderate Protestant opinion, that the idea of a Council is ‘not 
to be rejected’, since the idea ‘was of wise men and politic brought in’ and 
may be of value in the attempt ‘to conserve the political unity’ (fo ga). But 
he is now prepared to argue that the powers of General Councils must be 
purely advisory, not executive, and thus that they have no authority 
‘among the people in any country, till they be confirmed by princely 
power and common council’ (fo ga). He adds that in any case ‘it is grea 
su ion and plain folly’ to think that the decisions of a Council form 
a part of divine law, since the status of General Councils is that they are 
themselves ‘things indifferent’ (fo ga). He thus takes up a position very 
similar to the one later adopted by Hooker in the Laws of Ecclesiastical 
Polity, and very much less concessive than the one Foxe and Gardiner 
had permitted themselves in discussing the same point. He already wishes 
to say, as Hooker was later to put it, that although Councils have a certain. 
‘force’, we must remember that ‘the just authority of civil courts and 
Parliaments is not therefore to be abolished’, and that the authority of a 
Council can only extend to dealing with questions which are not ‘matters 
of necessity’ (1, pp. 252-3). 

Starkey's views about the status of Councils again proved very useful, 
and were soon reiterated and developed in an anonymous Treatise con- 
cerning General Councils, the Bishop of Rome and the Clergy which Berthelet 
published in 1538. The traditional appeal which Foxe and Gardiner had 
made to the thesis of conciliarism is now dropped in favour of Starkey’s 
more radical approach. The King is said to have divine authority to rule 
the Church as well as the commonwealth, which gives him power both to 
summon a Council of the Church and to adopt or reject any Decretals it 
formulates (Sawada, 1961, p. 198). The outcome, as in ' is that the 
question of the king's authority over Councils is simply treated as part of 
the general defence of the rights of the regnum against the alleged juris- 
dictions of the sacerdotium (Sawada, 1961, p. 204). 

Finally, these writers go on to place a new and timely emphasis on the. 
dangers of disorder and rebellion, which they denounce in increasingly 
hysterical terms. This applies especially to Morison, who was not only 
writing after the defection of Pole and the Pilgrimage of Grace, but must 
also have been mindful of the fact that Clement VII's excommunication of 
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Henry VIII, which had been suspended between 1535 and 1538, had been 
reimposed in the later year, with the result that the King's subjects had 
again been proclaimed by the Pope to be freed from any oaths of allegiance 
(Baumer, 1940, p. 88). Morison's basic answer to these problems consists 
of reiterating an essentially Lutheran account of the absolute need for non- 
resistance in all circumstances. As the Exhortation repeatedly insists, the 
King is sole ruler ‘by the will and ordinance of God’. He alone is ‘God's 
minister, into whose charge God has committed this realm’ (sig. C, ab). 
‘The crucial implication appears in the /mvective, supported with copious 
Biblical citations: no one, for any reason, must ever ‘think to pull down a 
prince whom God has chosen to rule over his people’ (sig. A, 5b). 

The most notable feature of Morison's account is that he invests these 
Lutheran commonplaces with a special force by embedding them in a 
patriotic — and highly influential ~ interpretation of the meaning of the 
whole schism with Rome. He first argues, both in the Jnvective and the 
Exhortation, that since God intends the King to be our sole ruler, the 
powers claimed by the Papacy must be contrary to the will of God. It 
follows that the King and the whole nation must be engaged in a patriotic 
as well as a religious act in seeking to repudiate them. This enables Mori- 
son to denounce the Catholics ~ and particularly his former patron Pole — 
with a chauvinistic as well as a religious ferocity. “The pestiferous Pole’ 
is characterised in the Exhortation as ‘a traitor against his county’ as well 
as against the laws of God, while all the 'papists! are equally accused of 
treasonously attempting to rupture the political unity which God has 
ordained in every Christian commonwealth (sig. A, Bb; sig. B, 22-b). The 
same attack is repeated in the Invectve, which simply equates being a 
"papist! with being unable to ‘bear the king such a heart as a true subject 
‘owes his sovereign lord’ (sig. F, 3b). This in turn enables Morison to 
equate the acceptance of the Henrician Reformation with the cause of 
patriotism. The repudiation of the Papacy is simply treated as the out- 
lawing of a foreign power, and the Exkortation culminates in a plea to the 
people to stand by their King in defending his rightful authority against 
any attempts by his enemies to resume the jurisdictions which they have 
for so long usurped (sig. D, 26-32). 

‘The fact that Henry VIII is claimed (not altogether accurately) to have 
led the way amongst the princes of Europe in rejecting the powers of the 
Pope finally suggests to Morison a further and even more stridently 
patriotic theme. The Exhortation argues that the King must have been 
specially chosen to perform this godly task. He is ‘the wind ordained and 
sent by God to toss the wicked tyrant of Rome and to blow him out of all 
Christian regions’ (sig. D, 8a). This means that to uphold the cause of the 
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Bishop of Rome is not only to ignore a great honour which God has 
bestowed on the English nation, but is thereby to reject one's calling as an 
Englishman. The cause of the Reformation is thus equated with the true 
destiny of the nation. “See you not to what honour God has called our 
nation? May we not rejoice that God has chosen our King to work so 
noble a feat? It is on this strongly rhetorical note that the Exkortation 
ends (sig. D, 8b). 

With this culmination of the government's propaganda campaign, the 
most characteristic features of Anglican political theory can already be 
iscerned. The same contention that ‘with us the name of a Church 
imports only a society of men’ later formed the starting-point for Hooker's 
classic analysis of the relationship between the Church and the common- 
wealth in his Laws of Ecclesiastical Polity (m, p. 329). And in Hooker's 
account, no less than in the writings of the Henrician propagandists, we 
find the same inferences being drawn. He treats it as ‘a gross error’ to 
suppose ‘that the royal power ought to serve for the good of the body and 
not of the soul’ (ttt, p. 363). And he concludes that the King must in 
consequence be acknowledged to have authority ‘to command and judge’ 
in all ecclesiastical as well as temporal causes, and must be treated as the 
sole head of the commonwealth (111, pp. 4088). 

‘As well as adumbrating this Anglican preoccupation with the idea that — 
as Hooker expresses it - ‘the Charch and the commonwealth’ are ‘one 
society’, the Henrician propagandists may also be said to have established 
much of the tone of later Anglican political thought (111, 329). On the one 
hand, many of them already write in a self-consciously eirenic style. This 
note of carefully modulated reassurance is already audible in Starkey’ 
Exhortation, recurs in the account of ‘things indifferent’ in Cranmer’ 
Forty-Two articles, and reaches its culmination in Hooker's Laws, with 
its calming insistence that there are many things ‘free in their nature and 
indifferent’ which God ‘permits with approbation either to be done or left 
undone’ (1, p. 296). On the other hand, the Henrician propagandists also 
begin to strike a loudly contrasting note of apocalyptic nationalism. This 
can already be heard in Bale's martyrology, increases in volume with 
Morison's appeal to the elect nation, and comes to a climax in the writings 
of John Foxe, at which point ~ as Haller remarks — ‘the saga of the chosen 
people of the Old Testament’ begins to be identified in the popular mind 
with ‘the elect people of England’ (Haller, 1963, p. 240). It was this image 
of the English commonwealth to which Bishop Aylmer appealed at the 
start of Elizabeth’s reign when he proclaimed that God is English (Haller, 
1963, p. 245). And it was the same image to which Milton reverted in 1641 
when he spoke of God revealing himself first to his Englishmen, and 
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sought to rally his fellow-countrymen in the peroration of his treatise Of 
Reformation with his vision of their ‘great and warlike nation’ pressing 
confidently onwards ‘with high and happy emulation’ towards the day 
when God will ‘judge the several nations of the world’ and distribute 
‘national honours and rewards to religious and just commonwealths* 
(p. 616). 


Further Reading 


(1) Ockham and the Conciliarists. For the origins of conciliarism see Tierney, 
1955. For a classic outline of the movement see Figgis, 1960, Chs 1 and 2, 
. 2924, gives am excellent account of Ockham'? political theory, 

by a survey of other interpretations. For a fuller but more idiosyncratic 

analysis, see Lagarde, 1963. On the political theories of individual 

the most useful introductions are as follows: on Zabarella, Ullmann, 1948; on 

d'Ailly, Oakley, 1964; on Gerson, Morrall, 1960; on Nicholas of Cusa, Sigmund, 

1963; on Almain, La Brosse, 1965; on Mair, Oakley, 1962 and 196s. 


(2) Luther. rein Mor ag i 17 PIR, 2957, coring the pay domn 1o 
the Diet of Worms. For the background to Luther's protest see Dickens, 1974 

3e deinde introduction, Bodas, 106 (oupplemented by Rupp, 1951 E 
195) given « camis sccount of the development of Luther's theology. But. 
interpretation has been aget by Saarnivaara, 1951. For an vine if 
Lathes thology ec Althaus, 146, d fors bir analyse Watson, 1947. 
Cranz, 1959, discusses the evolution of Luther's views on law and society, 
while Wolin, 1961, includes a fine account of the political element in Luther's 
thought. For a more general sketch of Luther's ‘world of thought’, see Born- 
kamm, 1958. Some important articles on special topics: on the ‘godly prince’, 
Spitz, 1953; on the ‘two kingdoms’, Cargill Thompson, 1969; on the develop- 
‘ment of Lutheran theories of political resistance, Baron, 1937 and Benert, 1973. 


(3) The Radical Reformation. The origins of Anabaptism are discussed in 
Bender, 1953 and in Blanke, 1961. Dickens, 1966, provides an excellent out- 
line of the movement, while Williams, 1962 contains the fullest general survey. 
For a social history of the Anabaptists see Clasen, 1972, and for their views on 
politics, particularly political violence, see Stayer, 1972. On their relations with 
the ‘evangelical’ reformers see Oyer, 1964 and Edwards, 1975. 








Copyrighted material 


PART TWO 


Constitutionalism and the 
Counter Reformation 


Copyrighted material 


4 


The background of constitutionalism 


‘Had there been no Luther there could never have been a Louis XIV" 
(Figgis, 1960, p. 81). Figgis's epigram has been criticised as unhistorical, 
but there is no doubt that the main influence of Lutheran political theory 
in early modern Europe lay in the direction of encouraging and legitimating 
the emergence of unified and absolutist monarchies. Luther's doctrines 
proved so useful for this purpose that his most distinctive political argu- 
ments were eventually echoed even by the leading Catholic protagonists 
of the divine right of kings. When Bossuet, for example, came to address 
his major political work to Louis XIV's heir in 1679, he based his entire 
discussion on the typically Lutheran assumption that all political prin- 
ciples must be derived from the pages of the Bible, entitling his treatise 
Politics Taken from the Words of Holy Writ. Moreover, in analysing the 
concepts of political authority and obligation, he laid a very strong 
emphasis on both the doctrines which we have already seen to be most 
characteristic of early Lutheran political thought. When he considers ‘the 
nature of royal authority’ in Book IV, he maintains that the power of the 
king must extend to judging all causes, ecclesiastical as well as temporal, 
and that his power itself must be absolute, since ‘there is no one to whom 
the king is accountable’ (pp. 92-4). And when he turns in Book VI to 
deduce the nature of ‘the duties which subjects owe to their princes’, he 
takes his stand squarely on the Pauline doctrine of passive obedience 
which the reformers had so often invoked. He first cites St Paul's com- 
mand that ‘every soul must be subject to the highest powers, for all power 
is of God’ (p. 192). And he concludes that any subject who resists the 
commands even of a wicked king ‘is sure to receive damnation’, since ‘any 
resistance to authority is resistance to the ordinance of God’ (p. 192). 
However, the sixteenth century not only witnessed the beginnings of 





? The same use of Lutheran political arguments to uphold the cause of absolutism can also be 
‘observed in a large number of German political theorists of the seventeenth cenrury, including 
‘ech writers sa Reinking, Hore, Grasciachd, und Mule. For ewe and tier exemple me 
Gierke, 1939, esp. pp. 85-6. 
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absolutist ideology, but also the emergence of its greatest theoretical rival, 
the theory that all political authority inheres in the body of the people, 
and thus that — as Filmer put it in Patriarcha ~ all rulers must be ‘subject 
to the censures and deprivations of their subjects’ (p. 54). The next ques- 
tion we need to consider is how it came about that this ‘new, plausible and 
dangerous opinion’, as Filmer called it (p. 53), was able to develop so 
dramatically during this period, so that the aspiring absolutist govern- 
ments of early modern Europe were eventually challenged — initially in 
‘Scotland, then in Holland, then in France and finally in England ~ by the 
first wave of successful political revolutions of modern times. 

There are two main components to the answer, the first of which will 
be examined in the present chapter, the other in the one that follows. The 
first is that a considerable body of radical political ideas had already been 
built up in the course of the later Middle Ages, and had reached a new 
peak of development at the start of the sixteenth century. There was thus 
a large arsenal of ideological weapons available to be exploited by the 
revolutionaries of late sixteenth-century Europe. The other important. 
point is that all the most influential works of systematic political theory 
which were produced in Catholic Europe in the course of the sixteenth 
century were fundamentally of a constitutionalist character. As Filmer 
shrewdly observed, a number of leading Jesuit theorists of the counter- 
reformation showed themselves scarcely less willing than the most 
‘zealous favourers of the Geneva discipline’ to defend the cause of popular 
sovereignty (p. 53). 


THE CONCILIARIST TRADITION 


Perhaps the most significant strand of radical political theory in the later 
Middle Ages arose out of the conciliar movement. It is true that when 
Huguccio and his followers originally articulated the thesis of conciliarism 
at the end of the twelfth century, they were content to present it as a 
relatively ad hoc series of arguments about the need for the Church to 
protect itself against the possibility of Papal heresy or misrule. But when 
the theory came to be restated and developed by Gerson and his followers 
at the time of the Great Schism, the idea of the Church as a constitutional 
monarchy was deduced from a more general analysis of political societies — 
a genus of which the Church was now taken to be a species (Figgis, 1960, 
p. 56). This in turn meant that, in defending the authority of General 





power within the secular commonwealth. And in the course of setting out 
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this argument, he made two major and deeply influential contributions to 
the evolution of a radical and constitutionalist view of the sovereign State. 

Gerson’s point of departure is the contention that all political societies 
must by definition be ‘perfect’. Commenting on this essentially Aris- 
totelian category at the end of his treatise On Ecclesiastical Power, he 
begins by laying it down that there are two main classes of political 
society, ‘one of which is normally called ecclesiastical, the other secular’ 
(p. 247). In describing each of these as ‘perfect’, Gerson's intention, as he 
tells us, is ‘to distinguish them from household communities which are 
not self-sufficient’ (p. 247). A communitas perfecta is thus defined as an 
independent, autonomous corporation, possessing the fullest authority to 
regulate its own affairs without external interference. 

Tt is this characterisation of secular political societies as ‘perfect’ which 
leads Gerson to make his first radical contribution to the theory of the 
‘State. For it leads him to argue that any secular government must be 
independent of any other form of jurisdiction, including the alleged juris- 
dictions of the Church. As we have seen, William of Ockham had already 
insisted on making precisely the same sharp distinction between the 
spheres of ecclesiastical and secular authority. Largely due to Gerson's 
influence, Ockham's argument now entered the mainstream of late 
scholastic political theory, and began to exercise its corrosive effects on 
the traditional hierocratic theory of Papal supremacy in temporalibus — the 
theory which Boniface VIII had most recently and most unequivocally 
upheld. Gerson does not of course deny that the Church is capable of 
wielding ‘coercive temporal power’ (p. 216). He agrees that its legal 
representatives must have the capacity to punish heresy and uphold the 
true doctrines of the Church, and argues that this must include ‘not 
merely the power to excommunicate’, but also the ability to impose 
“temporal punishment and censure’ in the form of ‘fines or imprisonment" 
(pp. 216, 218). He is quite certain, however, that the Church's ‘plenitude 
of power’ extends no further than the wielding of this ‘spiritual sword’ 
(p. 218). He is eloquently silent about the question of whether the Pope 
may be said to have the authority to intervene indirectly in secular affairs — 
an authority consistently defended by the Thomists, but already dismissed 
by William of Ockham in his Eight Questions on the Power of the Pope as 
having ‘no validity in the ordinary course of events’ (p. 203). And he is 
absolutely explicit in denying the claim advanced by Boniface VIII - 
whom he cites and criticises by name — to the effect that the Papacy 
‘enjoys a plenitude of power ‘to bind and loose’ in worldly as well as in 
spiritual affairs (p. 238). On this vital issue, according to Gerson, it is 
necessary to steer a middle course between two opposing errors, one of 
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which ‘detracts from’ the position of the Church, while the other ‘unduly 
adulates it’ (p. 236). The ‘error of detraction’ consists of the belief that 
‘ecclesiastics have no capacity for temporal jurisdiction, even if princes 
wish to confer it upon them’, since they have a duty ‘not to implicate 
themselves in worldly affairs’ and have no title even to the possession of 
worldly goods (p. 236). But the ‘error of adulation’ is no less serious, and 
‘consists of the belief that the Church ‘has been given all power in heaven 
and earth’, and thus that ‘no temporal or ecclesiastical, no Imperial or 
regal power can be held unless it is held from the Pope’ (p. 237). For 
Gerson, the truth must be sought between the two extremes, a contention 
which leads him to conclude that the spheres of secular and ecclesiastical 
jurisdiction must be kept virtually separate. 

Gerson’s theory is even more radical in its account of the location of 
legitimate political power. As we have seen, he maintains that, in the 
case of the Church, the highest governing authority lies with the General 
Council as the representative assembly of the faithful, and that the Pope's 
apparent plenitude of power is in effect conceded to him as a matter of 
administrative convenience. But he also lays it down that the legal charac- 
teristics of the Church must be symmetrical with those of any other 
‘perfect’ society. So it follows, for Gerson, that the highest law-making 
authority within a secular commonwealth must analogously be lodged at 
all times within a representative assembly of all its citizens. 

Tt is true that Gerson treats the origins of the Church and the origins 
of secular commonwealths in a deliberately contrasting style. He regards 
the Church as a divine gift immediately bestowed by Christ, but he later 
goes on to maintain - in a strongly anti-Thomist and anti-Aristotelian 
style — that all secular societies have arisen ‘as a result of sin’ (p. 246). 
‘Adam was originally granted ‘complete dominion over the fowls of the 
air and the fish of the sea’, but this was a purely paternal rather than a 
political form of authority, since there was no need for any coercive power 
in a sinless world (p. 246). After the Fall, however, men found it hard to 
protect themselves from the consequences of their own and other people's 
sinful behaviour, and eventually decided to limit their natural but pre- 
carious liberties in the name of assuring themselves a greater degree of 




















improve his natural lot (p. 246; cf. p. 228). 

When Gerson turns, however, to consider the location of legitimate 
power within such commonwealths, he offers an analysis which closely 
parallels his earlier account of the Church. This is presented at the end 
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of his treatise On Ecclesiastical Power, when he broadens his focus in 
order ‘to speak about the concept of politics’, and ‘to describe the nature 
of the community established for the perfecting of this end’ (p. 247). As 
his earlier discussion of ecclesiastical authority makes clear, he believes 
that three claims can be made about the location of authority within any 
societas perfecta. The first and central one is that no ruler can be maior or 
greater in power than the community over which he rules. The two 
crucial corollaries are first that the ultimate power over any societas perfecta 
must remain at all times within the body of the community itself, and 
secondly that the status of any ruler in relation to such a community must 
in consequence be that of a minister or rector rather than that of an 
absolute sovereign. Gerson now goes on to relate these claims to secular. 
political societies by way of developing a ‘subjective’ theory of rights." He 
the possession of a right or ius over anything with the power or 
potestas to dispose of it freely (p. 242). He has already laid it down, how- 
ever, that no ruler, not even the Pope, may be said to have the power to 
treat a commonwealth or the goods of its members as his own property 
(p. 236). So it follows that no ruler may be said to have any rights over a 
commonwealth: he has duties as a minister or trustee of other people's 
rights, but no rights of ownership himself. This in turn leads Gerson to 
make his final and most strongly constitutionalist point. He insists that 
any community in which the ruler is ‘above the law’ or enjoys absolute 
rights over the goods of his subjects is ex hypothesi not a genuinely ‘political’ 

ie And he concludes that any ruler worthy of the name must 
ule ‘for the good of the republic’ and ‘according to the law’. He 
bove’ the community, but a part of it: he is bound by its laws and 
limited by an absolute obligation ‘to aim at the common good in his 
rule' (p. 247). 




















When John Mair and his pupils at the Sorbonne revived Gerson's thesis 
of conciliarism at the start of the sixteenth century, they also revived and 
restated his accompanying theory about the location of political power 
within the secular commonwealth. They first of all argued, with even 
Greater assurance, that the spheres of secular and ecclesiastical juris- 
diction must be treated as wholly distinct from each other. Mair makes the 
point briefly in The Power of the Pope, insisting that "kings are in no way 
subject to the Roman pontiff in temporal affairs’ (col. 1150). Almain 
presents a more extensive statement of the case in his Exposition of 








? For the claim that the ‘subjective’ analysis of a right in terms of a liberty to act originates 
‘with Ockham, see Villey, 1964. Foe a very fine discussion of the evolution of the ‘subjective’ 
‘conception, and for an account of Gerson's key role in its development, see Tuck, 1977. 
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Ockham's theory concerning lay and ecclesiastical power. He goes far 
beyond Ockham’s own position, virtually endorsing the heretical claim 
originally advanced by Marsiglio of Padua - whose authority he explicitly 
invokes — to the effect that all coercive power is secular by definition, and 
thus that the Church has no role to play in political society at all (cols 
1038-40). In Chapter VI he raises the question of whether both lay and 
ecclesiastical power can be held by the same person, and in Chapter VII 
he considers whether a spiritual ruler can legitimately annex temporal 
dominion. He emphatically repudiates both suggestions, his argument in 
‘each case being that the spheres of lay and ecclesiastical authority must be 
kept completely separate (cols 1028-32; cf. Oakley, 1962, p. 14). 

When Mair and his pupils turn to consider the origins and legal charac- 
ter of secular commonwealths, they develop an equally radical and influ- 
ential version of Gerson’s ideas. They begin by repeating the patristic and 
anti-Aristotelian account which Gerson had given of the formation of 
political societies ~ a story which Gerson may well have derived in turn 
from Ockham's very similar analysis in his Brief Account of the Power of 
the Pope (pp. 85-7). The clearest restatement of this position is given by 
Mair in the 1519 edition of his Questions arising out of the fourth Book of 
Lombard’s Sentences. He agrees with Gerson that Adam enjoyed a 
paternal but not a political form of dominion, since there was no need for 
coercive authority in a sinless world (fo ciib). So he accepts the patristic 
view that the need for secular commonwealths originally arose in conse- 
quence of the Fall. Wandering and congregating in different parts of the 
world, men found it expedient for their own protection ‘to constitute 
heads for themselves’ and so to set up ‘kingly forms of government’ 
(fo ciia). The origins of political societies are thus traced to two comple- 
mentary developments: the fact that God gave men the capacity to form 
such communities in order to remedy their sins; and the fact that men 
duly made use of these rational powers in order ‘to introduce kings’ by 
‘an act of consent on the part of the people’ as a way of improving their 
‘own welfare and security (fo ciia). 

When the so-called 'Sorbonnists" move on to consider the location of 
legitimate power within such commonwealths, they again reiterate and 
amplify the claims which Gerson had already advanced. They first of all 
agree that no ruler whom the people freely consent to establish over 
themselves can possibly be maior or greater in authority than the people 
themselves. Almain in particular presents an influential argument at this 
point in criticism of the Thomist allegation that any ruler must be ‘above’ 
the community over which he rules. Aquinas had pointed out in analysing 
the concept of injustice in his Summary of Theology that although ‘private 
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persons’ have no conceivable authority to ‘execute malefactors’, it is 
obvious that ‘the killing of malefactors’ is ‘legitimate’ when it is done by 
“rulers who exercise public authority’ (p. 27). This tended to suggest that, 
even if political societies may be said to originate (as Aquinas elsewhere 
conceded) in an act of consent on the part of the people, the act of estab- 
lishing the commonwealth must involve them in creating a power over 
themselves greater than any power which they originally possessed. 
Aquinas explicitly draws this inference elsewhere in his Summary, notably 
in his discussion of the concept of human law. Any head or sovereign, he 
declares, must be ‘exempt from law with respect to its coercive power’, 
and must in this way be ‘above’ and ‘greater than’ the whole body of the 
people, who are powerless to ‘pass sentence condemning him’ if he 
breaks the law or ignores it (p. 135). Undaunted by this orthodoxy, 
Almain responded by developing a theory which was later characterised 
by John Locke - who also accepted it - as the ‘very strange doctrine’ that 
each individual in his pre-political state must be pictured as the ‘execu 
tioner of the law of nature’, with the right to wield the sword of justice on 
his own behalf (p. 290). Almain presents this argument at the start of his 
Reconsideration, where he analyses the difference between natural and 
political rule. He treats it as obvious that ‘no one can give what he does 
not possess’, and goes on to use this principle in order to argue that ‘the 
right of the sword’ which a community grants to its ruler in the act of 
forming a political society must be a right originally possessed by the 
community itself (col. 964). It does not come into being with the instal- 
lation of a prince as the Thomists had implied. It is ‘merely conceded’ 
(concessum est) by the people to their ruler in order that it may be more 
safely exercised for the common protection of all (cols 963-4). Almain 
reiterates both these contentions at the start of his Brief Account of the 
Power of the Church, where he again discusses the formation of political 
societies. Once more he insists on the principle that ‘no one can give what 
he does not possess’ (col. 978). And once more he affirms that the rights 
which a prince enjoys under positive law must originally have been 
possessed by the community under the law of nature, and must at some 
determinate point have been ‘committed (commissa) to some certain per- 
‘sons by means of the right reason God has granted to men’ (col. 978). 
‘The Sorbonnists next go on to deduce both the corollaries about the 
location of sovereignty within political society which Gerson had already 
emphasised. Far more decisively than any of their predecessors, they 
insist that political authority is not merely derived from but inheres in the 
body of the people. So they conclude that the people only delegate and 
never alienate their ultimate power to their rulers, and thus that the status 
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of a ruler can never be that of an absolute sovereign, but only that of a 
minister or official of the commonwealth. Almain summarises both these 
key contentions at the start of his Reconsideration, in which he para- 
phrases the central sections of his Exposition of Ockham's vicws about the 
proper relations between the regnum and the Church. Having laid it down 
that ‘civil dominion’ was originally a gift granted by God to man after the 
Fall, he proceeds to derive five corollaries. The third and main one is that. 
the highest political power must remain within the body of the com- 
munity at all times, and thus that the status of the prince in relation to the 
regnum can never be higher than ‘that of an official’ (ministeriale) (col. 964). 
Almain concedes in his fifth corollary that ‘since it is not possible for the 
whole community to meet together regularly’, it is appropriate that they 
should ‘delegate (delegare) their jurisdiction to some certain person or per- 
sons who are able to meet together readily’ (col. 96s). But he still insists. 
that these persons can never be more than delegates, since ‘the power 
which the community has over its prince’ ~ as the fourth corollary 
asserts ‘is one which it is impossible for it to renounce’ (col. 964). 
Finally, the reason for laying such a strong emphasis on the inalienable 
character of the rights of the community is brought out in the second 
corollary. If a society grants away its original and absolute powers, it 
potentially grants away its capacity to preserve itself. And no community 
‘can possibly do this, Almain concludes, ‘any more than an individual can 
abdicate his power to preserve his life’ (col. 964). 

Tt is possible that Almain originally learnt these doctrines from Mair's 
lectures on the fourth Book of Lombard’s Sentences. If we can judge, 
however, from the printed versions of Mair's Questions arising out of the 
fourth Book, it seems that Mair may only have arrived at his most radical 
conclusions at a relatively late stage. He first states them at Distinction 15, 














‘This section does not appear in the original versions 
1512, but in the 1516 and later editions Mair enun- 
ciates both the key elements of a radical theory of /mperium, as well as 
mounting a brisk attack on Accursius and a number of other Glossators 
for having failed to grasp the nature of the jural relationships which obtain. 
between rulers and commonwealths. He first insists that although a ruler 
may well be regarded as ‘the chief member of the whole body’, the fact 
remains that ‘kings are instituted for the good of the people, not the 
‘opposite’, and thus that ‘the whole people must be above the king'.! He 
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immediately goes on to add that the original rights of the people ‘are at 
no point yielded up’ when they consent to the formation of a common- 
wealth. The right of the sword ‘remains at all times the property of the 
free populace’ (apud populum liberum), who merely delegate to their 
prince the authority to exercise it on their behalf (fo ciia). 

Mair later corroborates these conclusions by taking up and developing 
the ‘subjective’ view of rights which Gerson had already evolved. The 
clearest statement of Mair's concept of a right appears in the 1519 editi 
of his Questions arising out of Lombard's Sentences, where he intimates 
that to say of someone that he has a right to something is equivalent to 
saying that he has ‘a free power’ to dispose of it: thus a man may be said 
(in Mair's own example) to have the right to his own books, because he is 
at liberty to do what he likes with them (fos ciib-ciiia). The main appli- 
cation of this concept to the discussion of political power occurs in Mair's 
History of Greater Britain, a work which he completed after his return to 
Scotland in 1518 and first published at Paris in 1521 (Burns, 1954, 
pp. 89-90). Mair continues even in the course of his narrative to write 
in an argumentative, scholastic style, often deploying the historical infor- 
mation in such a way as to underline his more general political claims. 
‘One of the issues he raises is the extent of the power a king may be said 
to have over his own kingdom. He first considers this question in relation 
to John of England, and later in connection with the claims of Robert the 
Bruce to the Scottish throne. In both cases he applies his concept of a 
right to set stringent limits to the power of kings. He lays it down that, 
since anyone who is ‘king of a free people’ merely has the status of a 
minister, he cannot possibly have the power to dispose of his kingdom in 
any way ‘against the will of that people’ (p. 158). But to say that a king 
has no such power is, for Mair, tantamount to saying that he has no 
genuine rights over his kingdom at all. For to have a right is precisely to 
have the kind of ‘unconditional possession’ and liberty of disposal which 
a man may be said to have — in Mair's own example - in relation to his own 
coat (p. 216). So he concludes that if a ruler of France, England or any 
other free people ‘were to part with his rights in respect to his kingdom to 
the Turk, or any other not rightful heir of the same’, the grant would be 
‘worthless’, for the king of a free people possesses no right to make such a 
grant (p. 158). A king is merely a ‘public person’, who rightfully ‘presides 
‘over his kingdom’ only so long as he upholds ‘the greater advantage of the 
same’ (p. 220). He can never be said to have ‘that full and fair possession’ 
of his kingdom ‘which a private owner has of his own estate’ (p. 219). 

Finally, Mair and Almain both go on to state — with far greater confi- 
dence than Ockham or even Gerson - the most subversive implication of 
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this radical theory of Imperium: the implication that any ruler who fails 
to govern properly may rightfully be deposed by his own subjects. 
Almain insists at the start of his Brief Account that any community must 
possess ‘such a power over its prince by the manner of its constitution 
that it is able to remove him if he rules not for the benefit but for the 
destruction of the polity” (col. 978). He regards this as obvious, as he has. 
already indicated, ‘since otherwise there would not be sufficient power in 
the community to preserve itself” (cols 978-9). Mair endorses the same 
conclusion in the 1519 version of his Questions, treating it as a straight- 
forward corollary of applying his ‘subjective’ theory of rights to the 
political realm. Since any ruler is in effect an official, who cannot have the 
eame free power over his kingdom as I have over my books’, it follows that 
‘the whole people must be above the king and in some cases can depose 
him’ (fos ciib-ciiia). And again Mair uses his History to illustrate and 
underline the same general argument. He considers the case of Robert the 
Bruce and his rivals for the crown of Scotland, and defends the propo- 
sition that ‘Robert Bruce alone and his heirs had and have an indisputable 
claim to the kingdom’ (p. ‘One reason he takes to be decisive is that 
Robert's rival John Baliol, in ‘departing from his just rights, and relin- 
quishing his whole claim to Edward of England, showed himself thereby 
unfit to reign, and was justly deprived of his right, and of the right inhering 
in his children, by those in whom the decision alone vested, namely the 
rest of the kingdom’ (p. 213). 

This leaves one vital practical question over which Almain and Mair 
are both curiously indecisive: who may be said to have the authority to 

depose a ruler who has overstepped his powers or betrayed his trust? (cf. 
Oakley, 1962, p. 18). Sometimes they appear to uphold the dramatically 
populist claim — classically defended much later by John Locke - that this 
authority must remain at all times with the whole body of the people. 
‘Almain implies at several points that ‘the entire community’ may remove 
their ruler if they find him ‘pernicious’ to their interests." And Mair 
suggests at one moment in his History that ‘a people (populus) may deprive 
their king and his posterity of all authority, when the king’s worthlessness 
calls for such a course, just as at first it had the power to appoint him 
king’ (p. 214). It is generally clear, however, at least in Mair's case, that he 
bases his answer on reverting to the parallels between the secular common- 
wealth and the Church. In the Church, as all the conciliarists had agreed, 
the supreme authority to judge and depose a heretical or incapable Pope 
must lie with the General Council acting as the representative assembly of 
the faithful. Similarly, Mair generally seems to assume that the power to 

+ See for example Almain, Reconsideration, col. g6 and Brief Account, cl 97. 
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remove a tyrannical king must be lodged with a representative assembly 
of the three Estates. The point is made most clearly in the History, in the 
course of the chapter on whether John Baliol was ‘justly deprived of his 
right" as putative ruler of Scotland (p. 213). At the outset of his analysis 
Mair suggests that it chiefly belongs to an assembly of ‘prelates and nobles” 
to ‘decide as to any ambiguity that may emerge in regard toa king’ (p. 215). 
‘And by the end of the chapter he is prepared to insist much more firmly 
that ‘kings are not to be deposed’ unless there has been ‘a solemn consider- 
ation of the matter by the three estates’, so that a ‘ripe judgment’ can be 
reached ‘wherein no element of passion shall intrude’ (p. 219). 


THE LEGAL TRADITION 


When John Maxwell published The Sacred and Royal Prerogative of 
Christian Kings in 1644, the first question he raised was whether kings are 
‘independent from the body of the people’ (p. 6). He noted that the 
Jesuits and Puritans both tend to argue in favour of their public account- 
ability. But the Puritans are more radical than the Jesuits, for while the 
latter generally concede that the people alienate their sovereignty in trans- 
ferring it to their king, ‘our rabbies’ (as he dubs the Puritans) maintain 
that although ‘the people communicate this sovereignty to the king by 
trust’, yet ‘they deprive not themselves of this sovereignty’, since they 
grant it ‘only communicatively’ (pp. 7-8). So the question arises as to 
where this further and especially dangerous doctrine first arose. Maxwell 
mentions that the orthodox Jesuits trace it back to John Knox, but he 
argues (correctly) that this is a mistake (p. 12). The true answer, he 
declares, is that the English ‘rabies’ have ‘borrowed their first main tenet 
of the Sorbonnists" (p. 12). It was William of Ockham, and especially 
Jacques Almain, who first asserted that kings hold their power ‘only 
‘communicatively’ from the people, and that the people never alienate but 
only delegate their ultimate sovereignty (pp. 12, 14-15). 

Maxwell’s insistence on treating Ockham and the conciliarists as the 
originators of radical constitutionalism has been widely echoed in modern 
scholarship: Figgis speaks of the line running ‘from Gerson to Grotius'; 
Laski declares that ‘the road from Constance to 1688 is a direct one’; and 
Oakley cites and endorses both these judgments.” There is a danger, 
however, that in laying so much emphasis on the constitutional impli- 
cations of the conciliar movement, we may tend to overlook a further 
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and even more influential source of radical political ideas - the Roman 
hw. 

It may appear paradoxical to treat the Roman law as one of the major 
sources of modern constitutionalism. For there is no doubt that the 
authority of the Digest was constantly invoked by aspiring absolutist rulers. 
in order to legitimate the extent of their dominion over their subjects. 
‘They were particularly fond of citing the maxim that any prince must be 
regarded as legibus solutus, ‘free from the operation of the laws’, as well as 
the maxim that whatever pleases the prince ‘has the force of law’ (11, 
pp. 225-7). Due to the constant repetition of these propositions by the 
defenders of absolutism, it eventually became a commonplace - restated 
in much modern scholarship - to associate the Roman law with the extinc- 
tion of political rights, and the cause of constitutionalism with the jurists’ 
‘enemies. There is of course some truth in these connections, but they 
overlook the fact that the civil and canon codes of law were also invoked 
with no less assurance by some of the most radical opponents of absolutism 
in early modern Europe. 

‘One way in which the authority of Roman law was used to uphold a 
constitutionalist position was through the adaptation of a number of 
private-law arguments about the justifiability of violence. While the jurists 
normally construed all acts of violence as injuries, they also discussed a 
number of special cases in which they were prepared to allow this funda- 
mental axiom of the law to be set aside. It is of course true that none of 
these exceptions were intended to have any bearing on public or consti- 
tutional law. But the authority of the law-books was so immense that all 
such concessions were eagerly seized upon and adapted by those who were 
anxious to justify acts of political as well as private violence. 

The main section of the canon law to be exploited in this way was the 
Decretal dealing with the problem of unjust judges. One of the most 
influential discussions of this issue was furnished by Nicolaus de Tudeschis 
(1386-1445), a pupil of Zabarella's who became Archbishop of Palermo 
(and in consequence is usually known as Panormitanus), and who gained 
the reputation of being one of the greatest canonists of the later Middle 
Ages. Tudeschis's account of unjust judges appears in his Commentary on 
the Second Part of the First Book of the Decretals, the relevant title being 
the eighth chapter (Si Quando) of the rubric On the Office of Judges 
(fo 752). The question at issue is ‘Whether it is legitimate to resist a judge 
who is proceeding unjustly’ (fo 78b). Tudeschis begins by conceding that. 
the original Decretal answers in the negative, insisting that judges ‘are not 
to be resisted with violence’, and adding that the only recourse for the 
injured party is ‘to entreat his judge with prayers to alter his judgment’ 
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(fo 78b). He maintains, however, that ‘against this and against the text’ 
we ought to set the opinion of Pope Innocent IV, who argued in his com- 
mentary on the Decretals that ‘if a judge proceeds unjustly in a case not 
committed to his jurisdiction’, then ‘he can in fact be resisted with vio- 
lence’ (fo 78b). Tudeschis admits that Innocent lays it down that ‘if a 
judge proceeds unjustly in a case which has duly been committed to his 
jurisdiction’, then ‘he may not be resisted with violence unless there has 
been a previous appeal’ (fo 78b). But against this he cites ‘another notable 
dictum of Innocent IV" to the effect that ‘if a judge does any injury to 
anyone’, then ‘he may be resisted violently and with impunity’ (impune 
potest violenter resisti) (fo 78b). When Tudeschis turns, moreover, to give 
his own opinion on the problem, he strongly endorses the most radical 
point of view. In his Additions to the text he alludes to various authorities 
who maintain that, even when there has been no appeal, an unjust judge 
‘may be resisted with violence’ (fo 78b). And he adds that this appears to 
him to license two conclusions. One is that ‘if a judge proceeds unjustly’ 
and the injury involved is ‘notorious’, then the plaintiff may resist immedi- 
ately, although ‘if the injury is not notorious he ought first to lodge an 
appeal’ (fo 79a). The other is that, even in the case of a lesser injury, ‘we 
must always remember Innocent’s dictum to the effect that it becomes 
possible to resist with violence as soon as an appeal has been made’ 
(fo 792). 

‘As well as this discussion of the justifiability of resistance in the canon 
law, there were several passages in the civil code in which the deliberate 
infliction of injury or even death were treated as legitimate. There were 
two main types of case in which the compilers of the Digest had allowed 
that the normal prohibition which the positive law places on all acts of 
violence might be overridden by the dictates of the laws of nature. The 
first related to certain cases of adultery. It was regarded as legitimate for 
a father to kill a man found in adultery with his daughter (and to is 
daughter at the same time), and it was similarly accepted that a husband 
might lawfully kill a man found in adultery with his wife (xt, pp. 41-2). 
"The other range of cases arose in connection with the right of self-defence. 
The assumption underlying the treatment of this issue in the Digest is 
that vim vi repellere licet — that it is always justifiable to repel unjust force 
with force." This is first of all taken to apply in any case where sudden 
‘violence and injury’ is offered to one's person. In such circumstances it is 
always lawfal to resist, for ‘whatever anyone does for the protection of his 
body is considered to have been done legally’ (11, pp. 209-10). The same 


? See especially the Digest, XLII, XVI, 27 (sol. 9, p. 311): ‘ome can repel force with force; 
for this right is conferred by the Law of Nature’ 
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consideration is also held to apply in any case where a thief offers violence 
in the course of perpetrating a robbery. If I respond by killing him ‘I shall 
be free from liability’, since ‘natural reason permits a man to protect him- 
self from danger’ (t, p. 324). And even if it is only my property rather 
than my life which is at stake, it may still be lawful for me to kill the man. 
as long as I give fair warning (111, p. 324). 

Although it is obvious that none of these cases was intended to have 
any direct bearing on the political realm, this was not enough to deter a 
number of radical theologians from appealing to these various justifi- 
cations of private violence in order to legitimate acts of political resistance 
to tyrannical kings. This development can be observed most clearly in the 
‘case of the civil-law maxim that it must always be lawful to repel unjust 
force with force. We already find William of Ockham applying this 
private-law theory of resistance in the form of a political argument in his 
Eight Questions on the Power of the Pope in the carly 1340s. Ockham 
raises the issue in his second Question, in the course of discussing the 

of whether the Pope is judge of the Emperor or the Emperor of 
the Pope (p. 85). He points to the obvious inconvenience of treating each 
as the potential superior of the other, and goes on to argue - employing a 
favourite distinction — that the answer lies in distinguishing between 
superiority ‘in the ordinary course of events’ (regulariter) and superiority 
"in exceptional circumstances’ (casualiter) (p. 86). He then exemplifies the 
nature of the distinction he has in mind by considering the relationship 
between a king and his kingdom. "The king is superior to his whole king- 
dom in the ordinary course of events’, but ‘in exceptional circumstances 
he may be inferior to the kingdom’ (p. 86). This is proved by the fact that 
i is lawful for the people ‘to depose their king 
and keep him in custody’. And this in turn is said to be justified by the 
fact that ‘the law of nature, as the first book of the Digest says, makes it 
lawful to repel force with force’ (vim vi repellere lier) (p. 86). 

As with many of Ockham's most radical suggestions, this doctrine was. 
later taken up by Jean Gerson, and in turn passed from his writings i 
the mainstream of radical scholastic political thought. In his treatise On 
the Unity of the Church Gerson claims that ‘many cases may arise’ in which 
‘it would be permissible’ for the members of the Church ‘to withdraw 
obedience’ from the Pope, just as ‘it would be permissible to resist force 
with force’ (p. 146). And in his pamphlet entitled Tem Highly Useful Con- 
siderations for Princes and Governors he includes a more extensive adap- 
tation of the same private-law argument to the public sphere. He begins 
his seventh ‘consideration’ by declaring that ‘it is a mistake to claim that 
kings are free from any obligations towards their subjects’, since ‘they owe 
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them justice and protection by divine law and the laws of nature’. And he 
goes on to warn that ‘if they fail in this, if they act unjustly towards their 
subjects, and if they continue in their evil behaviour, then it is time to 
apply that law of nature which prescribes that we may repel force with 
force’ (vim vi repellere) (col. 624). 


As well as being manipulated by the theologians, the authority of Roman 
law was sometimes put to radical use by the professional jurists them- 
selves. One potentially subversive opinion which a considerable number 
of civil lawyers endorsed was the claim that the concept of merum Imperium 
~ perhaps the key concept in Roman public law — ought to be interpreted 
in a constitutional sense. The term merum Imperium was invariably used 
in Justinian's Code in order to describe the highest forms of public power, 
in particular the power to command armies and to make laws (Gilmore, 
1941, p. 20). The Code appeared to assign this form of authority to the 
Emperor alone, but a number of commentators sought to argue that the 
same range of jurisdictions, including the ius gladii or right of the sword, 
could also be exercised by ‘inferior magistrates’. The issue was classically 
debated at the end of the twelfth century by the jurists Azo and Lothair — 
a dispute which Bodin conveniently summarises as an introduction to his 
‘own discussion of /mperium in the Six Books of a Commonweal. Lothai 
had declared that /mperium — which Bodin simply equates with ‘the power 
of the sword’ ~ could never be wielded by ‘inferior magistrates’, while Azo 
had wagered a horse that this was not the case. The Emperor was called 
upon to adjudicate, and (perhaps not surprisingly) he awarded Lothair 
the prize. However, the feudal realities of the Holy Roman Empire 
were such that, as Bodin relates, ‘almost all the rest of the famous lawyers’ 
took Azo's side, claiming that local princes and other magistrates have the 
right no less than the Emperor to wield the sword of justice. Hence it 
became a favourite joke to say that, although Lothair had carried off the 
horse (equum: tulerat), Azo had nevertheless been in the right (aequum 
tulerat) (p. 327). 

‘were two ways in which Azo's interpretation helped to underpin 
a constitutionalist attitude towards the legal structure of the Holy Roman 
Empire. First of all, it tended to support the feudal and particularist view 
of the Imperial constitution ~ the view which eventually triumphed in 
1648. According to this account, each Emperor at his election could be 
said to have signed a contract with the electors and other ‘inferior magis- 
trates’ of the Empire, swearing to uphold the good of the Empire as a 
whole and to protect the ‘liberties’ of his subjects. This was taken to 
establish that the Emperor is not legibus solutus, but is bound by the terms 
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of his coronation oath, and depends for the continuation of his authority 
‘on the proper discharge of his duties. And this in turn was held to license 
the radically constitutionalist conclusion that, since the electors and other 
princes of the Empire are bearers of the ius gladii no less than the Emperor 
himself, it must be lawful for them to use the sword against the Emperor 
if he should fail to observe the terms of his original oath (Benert, 1973, 
pp. 18-20). This theory was actually put into practice in 1400, when the 
Imperial Electors pronounced the deposition of the Emperor Wenzel, and 
notified his subjects that they were no longer bound by their oaths of 
allegiance. The Electors argued that the Emperor had sworn to maintain 
the unity of the Empire and the peace of the Church; that he had failed 
to keep these promises; and that it fell to them in consequence to remove 
him from office, acting as a court and executing judgment upon him for 
the violation of his contract (Carlyle, 1936, pp. 182-3). 

"The idea of the electors and other ‘inferior magistrates’ as wielders of 
Imperium also tended to support a second, less particularist but no less 
radical view of the Emperor’s standing. According to this analysis the 
Empire constituted a universitas, an organic unity in which each member 
has a duty not merely under positive but also under natural law to main- 
tain the integrity of the whole. This was taken to include the possibility 
that the electors might wield the ius gladii against the Emperor in the 
name of the Empire if they judged that his conduct was undermining the 
norms of justice which, it was claimed, he had promised in his coronation 
‘ath to uphold. This theory was taken up by a number of theologians as 
well as jurists: it was gestured at by Aquinas in his Summary of Theology, 
and influentially put into currency by William of Ockham in his Eight 
Questions on the Power of the Pope. Ockham presents the argument in 
the course of discussing the views of ‘those who say that the Pope can 
depose the Emperor’ (p. 203). He insists that the Pope has no such 
authority ‘in the ordinary course of events’, a conclusion which prompts 
him to consider who may rightfully be said to have the authority to 
depose an Emperor ‘if he deserves to be deposed’ (p. 203). The answer, 
he suggests, depends on recognising that the Empire constitutes a ‘mysti 
cal body’ in which each ‘member’ has a natural duty to protect the well- 
being of the whole (p. 204). ‘Just as in a natural body, when one limb 
becomes defective, the rest make up the deficiency if they are able’, so in a 
universitas ‘when one part becomes defective, the other parts, if they have 
the natural power, ought to make up the deficiency’ (p. 204). This in turn 
‘suggests to Ockham that if the head of the Empire becomes a tyrant, he 
? For a full analysis ofthis view of he Imperial constitution, see the excellent artiche by Bener, 

1973 eap. pp. 21-32. 
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may rightfully be removed ‘by those who represent the peoples subject to 
the Roman Imperium’, and in particular “by the elector-princes", who may 
be compared to the chief ‘limbs’ or ‘members’ of the body of the Empire 
(pp. 203-4). 

‘The radical implications of Ockham's position were not of course 
spelled out by the Imperial authorities themselves, but his basic concept 
of a mystical body whose members all have an equal duty to preserve the 
whole was reiterated soon afterwards in the Golden Bull which Charles IV 
promulgated in 1356 as a new constitution for the Empire (Jarrett, 1935, 
pp. 171-2). The exordium speaks of the prince-electors as the ‘members’ 
of the Empire and the ‘columns’ which maintain its fabric in place (p. 221). 
‘The section on the election of Emperors repeats that ‘each and all of the 
elector-princes’ must be considered as ‘the nearer members of the 
Empire’ (p. 230). And the next section includes an elaborate development 
of both these metaphors. “The venerable and illustrious prince-electors" 
are ‘the chief columns’ of the Empire, who ‘sustain the holy edifice by 
the vigilant piety of their circumspect prudence’, And they are also the 
chief members of its mystical body, whose ‘concordant will’ is essential 
if ‘Imperial honour’ as well as Imperial unity are to be preserved (p. 231). 

‘These anti-absolutist accounts of Imperial authority were brought to a 
new peak of development at the start of the sixteenth century. This hap- 
pened largely as a result of the changes introduced into the study of the 
law by the later guattrocento humanists. As we have seen, the humanists 
began to take a new interest in the history of law, and thus in the study of 
local and customary forms of legal right. This made them far more 
attuned than their Bartolist predecessors to the investigation of feudal 
relationships, which they now began to analyse intensively for the first. 
time. One outcome was a new understanding of the feudal system of 
obligations and rights which had underpinned the workings of the Holy 
Roman Empire throughout much of the Middle Ages. Pethaps the most 
distinguished exemplar of this trend was Ulrich Zasius, whom we have 
already encountered as one of the leading humanist jurists of the first half 
of the sixteenth century. When Zasius examines the constitution of the 
Empire in his treatise on The Custom of Fiefi, he makes it clear that he 
sees the Emperor not as an absolute ruler ‘above’ the Empire, but rather 
as the apex of a feudal pyramid. He points out that ‘a king within his king- 
dom has more rights than the Emperor within the Empire’, since ‘a king 
is able to transmit his kingdom to his lawful heirs’, whereas ‘no one is 
able to succeed to the Empire unless he is elected to it’ (col. 225). And he 
later insists, in his section on ‘what a vassal can ask of a lord, and a lord 
of a vassal’, that when a vassal admits a particular person to be his lord — 
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as the prince-electors admit the Emperor — the resulting obligations are 
essentially feudal and ‘reciprocal in character’ (cols 270, 278). 

The implications of this analysis for the legal position of the Emperor 
are spelled out most clearly by Zasius in his Judgments, in the course of 
giving his opinion on a case where the Emperor Maximilian had ‘over- 
turned and set aside’ a court decision ‘out of the plenitude of his absolute 
power’ (col. 409). This leads Zasius to consider the key question of 
whether the Emperor may properly be said to possess such a degree of 
power that he stands above the positive law and is capable of annulling it at 
will (col. 411). His answer takes the form of contending that the Emperor's 
legal authority isin fact limited in two ways. First he insists that ‘the laws 
have been unsatisfactorily l by those who allege that ‘the 
Roman Emperor has a kind of absolute power’ (quasi absoluta potestas) 
which extends to overturning the legal rights of his individual subjects 
(col. 412). The Emperor's powers ‘are very great indeed’, but ‘they only 
extend to maintaining the safety of his subjects and upholding the cause 
of justice’ (col. 412). The Emperor has in effect contracted to perform 
these duties, so that ‘if his power is to be legitimate, it must be reasonable 
and just’, and cannot possibly extend to ‘taking away or injuring the 
rights of anyone at all’ (cols 411, 412). His second and even more restric- 
tive claim is that the Emperor is not merely “bound by his contracts’ to 
remain within the sphere of natural justice, but is also limited by the 
constitution of the Empire itself (cols 411, 415). He recalls that ‘some years 
ago’ the Emperor Maximilian "together with the leading citizens and 
princes’ of the Empire ‘promulgated a constitution’ in which the Emperor 
bound himself not to ‘rescind or interfere with’ the decisions of his own 
courts (col. 415). For Zasius this is absolutely decisive: ‘since the Emperor 
promised to uphold this ordinance’, and ‘since he is also bound by any 
contracts he makes’, it follows that “it cannot be lawful for him to proceed" 
in any way contrary to the positive laws (col. 413). 

Tt remains to consider a further and even more influential way in which 
the authority of Roman law was used by a number of professional jurists 
in order to uphold a radical political stance. It was sometimes argued that, 
when a free people makes a grant of Imperium to a ruler, the terms of the 
Lex Regia in which they announce their grant must be taken to include 
the stipulation that they are merely delegating rather than willing away 
their own original sovereignty. As we have seen, this form of legal argu- 
ment was originally developed by Bartolus and his pupils as part of their 
campaign to legitimate the claims of the northern Italian cities to legal 
independence from the Empire. They first insisted that any city which 
legislates on its own behalf must be sibi princeps, ‘a princeps unto itself’, 
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and must in consequence be free from the Imperium of the Empire. 
Having thus opened up the question of who may be said to possess 
Imperium in such cities, they went on to answer that the only possible 
bearers of such authority must be the citizens themselves. Bartolus puts 
the point quite unequivocally in his commentary on the Digest. He admits 
that the people generally grant away the actual exercise of their sover- 
ceignty to an elected ruler or body of magistrates. But he affirms that any 
‘right of judgment" held by these officials ‘is only delegated to them (con- 
cessum est) by the sovereign body of the populace’ (p. 670). The govern- 
‘ment cannot ‘make any statutes contrary to those agreed by the whole 

^, nor can it initiate any legislation without first gaining ‘the 
authority of the people’ in their ruling council, which remains at all 
times the ultimate locus of sovereignty (p. 670). 

As in the case of the study of feudal law, this populist way of interpret- 
ing the Lex Regia received a new emphasis through the development of 
humanist jurisprudence at the end of the fifteenth century. As an aspect 
of their characteristic interest in the evolution of Roman law, a number of 
humanist jurists began to examine the exact circumstances in which the 
grant of /mperium was originally made by the Senate and People of Rome 
to the Emperor Augustus at the start of the principate. One outcome was 
that a number of the most distinguished pioneers of legal humanism came 
to the conclusion that the grant of sovereignty embodied in the original 
Lex Regia ought to be interpreted in a constitutionalist sense. 

One leading jurist who employed these humanist techniques in order 
to underpin an essentially Bartolist theory of popular sovereignty was 
‘Andrea Alciato, whom we have already encountered as the first scholar to 
export the new methods of legal humanism from Italy to France (Carlyle, 
1936, pp. 298-301). But the clearest instance of this syncretic approach 
can be found in the series of dialogues entitled The Sovereignty of the 
Roman Patriciate which Mario Salamonio completed in 1514 (d'Addio, 
1954, pP. 3, 15). As we have already seen, the second half of Salamoni 
book is given over to a detailed discussion of the specific problems which 
had arisen in Italy as a result of the French invasion of 1494. But this is 
prefaced by a completely general discussion in which, as the figure of the 
Philosopher begins by observing, the aim is to elucidate ‘the arduous and 
subtle problems’ surrounding the character of the Jmperium which a free 
people may be said to assign to their prince at the inception of his rule 
(fo sa). 

* It would thus be a mistake to think of the humanist jurists as turning completely away from 
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Although Salamonio begins with the natural freedom of the people, he 
is not interested in analysing this concept in the hypothetical or-quasi- 
historical fashion of the theologians or the later ‘social contract’ theorists!, 
His reason for insisting that ‘God has created all men free and equal’ and 
that ‘no man is naturally in subjection to any other’ is simply to bring out 
the fact that all Imperium should have ‘a basis in covenants’ (fos 212, 
28b-292). The two leading speakers in the early dialogues ~ the Philoso- 
pher and the Jurist — readily agree that any legitimate political society 
‘must originate in a free decision on the part of the citizens to contract 
with a ruler, to draw up a Lex Regia, and in this way to establish /mperium 
over themselves. They only start to disagree when they turn to consider 
the nature of the Imperium which a Lex Regia may be said to inaugurate. 
The Jurist begins confidently enough by asserting that after a prince has 
been installed in power ‘there is absolutely no right of controlling him’, 
since ‘the Lex Regia assigns him absolute authority’ (fos sb, 8b). The 
Philosopher refuses to believe that he has heard correctly, and when the 
Jurist innocently remarks that he seems surprised, the Philosopher 
answers that he is ‘totally stupefied" (fo 6a). The second dialogue is then 
devoted to vindicating the Philosopher's sense of amazement. Beginning 
in what he likes to think of as ‘a Socratic style’, he eventually bullies the 
expostulating Jurist, as well as the almost silent figures of the Theologian 
and the Historian, into accepting his own Bartolist account of the people's 
inalienable right to rule. 

‘There is something of an irony embodied in this way of presenting the 
argument. One might well conclude from Salamonio's account that the 
most radical analysts of /mperíum were the philosophers, that the jurists 
were all defenders of absolutism, and that the theologians had almost 
nothing to contribute to the debate. It is difficult, however, to think of 
many philosophers who would have been prepared to endorse the account 
of Imperium which Salamonio's Philosopher provides — except of course 
Marsiglio of Padua, whom Salamonio may well have had in mind. On the 
other hand, the views advanced by the Philosopher would have been fully 
acceptable to a number of jurists, including Bartolus and his pupil 
well as to the radical theologians we have already discussed, whose main 
arguments about Imperium the Philosopher virtually repeats. First of all, 

nevertheless retained strong Bartoli allegiances. For the clement of traditionalism in Alciato, 
sec Vard, 1036, pp. 139-64 and for the continuing links between humanist jurisprudence 
and philosophy see Kelley, 
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1957, who speaks (p. 48) of Salamonio presenting the theory for the first time in a form which 
is fully fledged, and ready to enter the modern world’. 
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he agrees that the people never alienate but only delegate their sovereignty 
in the act of setting up a government. This can be proved, he claims, by 
the way in which ‘the Senate and the people of Rome’ orig- 
inally consented to the establishment of the principate (fo 8b). The Lex 
Regia which they promulgated ‘was made by the will of the people’ in such 
a way that they not only ‘bound their prince to obey its terms’, but made the 
principate itself ‘answerable to the people’ (fos 8b-ga). Later the Philoso- 
pher generalises this claim, arguing that a free people can never give up 
its ultimate sovereignty, and that ‘anything a ruler does must always be 
seen to be done by the consent and authority of the entire populace’ 
(fo 15b). After the figure of the Theologian, emerging from a long silence, 
has assured the Jurist that ‘this view cannot possibly be denied’, the 
Philosopher feels free to proceed directly to his other major point (fo gb). 
He insists that, since any prince must be ‘constituted by the authority of 
a Lex Regia’, it follows that his status can never be that of a sovereign who 
is maior universis, but only that ofan elected official who acts as ‘a minister 
of the commonwealth’ (fos 11b, 17a, 21a). At first the Jurist refuses to 
countenance such a possibility, but he changes his mind when the Philo- 
sopher persuades him that there is a direct analogy between rulers and 
other magistrates. They readily agree that a magistrate must be ‘above 
each individual citizen in authority’ (maior singuli), but ‘inferior to the 
populace as a whole’ (inferior universo populo) (fo 13a). This makes him ‘a 
mere minister of the people’ and means that ‘whatever is done by a magis- 
trate is in fact done by the authority of the people’ (fos 13a-b). The 
Philosopher then argues that a prince ‘is really no more than a sort of 
perpetual magistrate’, who is simply mandated to hold his authority ‘with 
the consent of the whole people’ (fos 13b, 15b). But it is obvious, he adds, 
that ‘anyone to whom a mandate is assigned must be a mere minister of 
the mandating authority’. So it follows, he triumphantly concludes, ‘that 
a prince can only be a minister of the commonwealth’, and that the people 
‘as the creator of the prince must be greater than the prince whom they 
create’ (fos 12b, 17a, 212). 
lly, Salamonio summarises his argument in the form of the claim — 
which he stresses far more than the theologians — that ‘no prince can 
possibly be said to be legibus solutus’ (fo sb). As the Philosopher insists, 
any ruler is under a perpetual obligation, arising out of his acceptance of 
the Lex Regia, to govern ‘in a just and honest fashion according to the 
laws of nature and the customs of the country concerned’ (fos 7a, 27b). 
Again the Jurist begins by professing his astonishment at such a limitation 
9n the power of princes, and assures the Philosopher that he must be 
"either joking or deranged” (fo 27b). But again he is finally brought to 
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accept that any lawful ruler must be the servant rather than the master 
of the laws, and that it must even be possible for a law propounded by a 
prince ‘to be abrogated in the name of justice’ by the sovereign people if 
they subsequently discover it is not ‘conducive to stability and common 
welfare’ (fo 276). 


5 


The revival of Thomism 


THE THOMISTS AND THEIR ENEMIES 


One of John Mair's pupils at the Collége de Montaigu in the opening 
years of the sixteenth century was Pierre Crockaert (c. 1450-1514), who 
had come from Brussels at a relatively late age to study at the University 
of Paris. Crockaert began as a student and teacher of the via moderna, but 
im 1503 he seems to have suffered a revulsion from his training: he 
abandoned the study of Ockham, turned instead to Thomism, entered 
the Dominican Order and joined the Collège de Saint-Jacques, famous for 
its associations with Aquinas and Albert the Great (Renaudet, 1953, 
PP. 404, 464). In 1509 he began to lecture on Aquinas's Summary of 
Theology instead of the traditional Sentences of Peter Lombard, and in 
1512 he published a commentary on the last part of the Summary in 
collaboration with his pupil Francisco de Vitoria (Renaudet, 1953, pp. 469, 
594). Crockaert died in 1514, but his influence as a teacher, and in conse- 
quence the popularity of the via antigua at Paris, continued to increase. 
His College financed the publication of further commentaries on Aquinas. 
in 1514, while Crockaert’s own Thomist teachings were carried on by a 
number of brilliant pupils, including Fabrius and Meygret as well as 
Vitoria (Renaudet, 1953, p. 659). 

Out of these small beginnings at the University of Paris arose the great 
sixteenth-century revival of Thomism, a revival of crucial importance for 
the development of the modern natural-law theory of the State. Perhaps 
the central figure in this story is Francisco de Vitoria (c. 1485-1546), who 
entered the Dominican Order - the Order of which Aquinas himself had 
been a member — in 1504, and was sent two years later to pursue his 
studies at the Collège de Saint-Jacques in Paris.! There he remained for 
1 See Getino, 1930, pp. 19-20. There is considerable uncertainty over Vitra’ date of birth. 

Getino, 1930, the standard biography, sugges a date no earlier than 1483 and no ter than 


1486" (p. 14). But some commentators (eg., Mesnard, 1936, p. 455) suggest a date as early 
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nearly eighteen years, first as a student of the via antiqua under Crockaert, 
and later as a lecturer on Aquinas's Summary of Theology (Getino, 1930, 
pp. 28-33). In 1523 he returned to his native Spain, and three years later 
he was elected to the Prime Chair of Theology at Salamanca, a position he 
continued to occupy until his death in 1546 (Hamilton, 1963, pp. 172, 
176). Vitoria published nothing, so that his views are only known direct 
from a series of manuscript relectiones which happen to have survived. 
But he clearly had an immense impact as a teacher, and by the time of his 
death nearly thirty of his former students held professorships in Spanish 
universities (Hamilton, 1963, p. 175). The long list of his famous pupils 
includes several prominent jurists, including Diego de Covarrubias (1512- 
77), as well as a number of leading Dominican theologians and political 
philosophers, the outstanding examples being Melchior Cano (1509-60), 
Fernando Vazquez (1509-66) and Domingo de Soto (1494-1560) 
(Wilenius, 1963, p. 15) 

Domingo de Soto was amongst the earliest as well as the most important. 
of Vitoria's numerous disciples. He became a convert to Vitoria's interpre- 
tation of Thomism while studying at the University of Paris, and followed. 
Vitoria back to Salamanca in 1526 (Hamilton, 1963, pp. 176-7). In 1531 he 
took over some of Vitoria’s lectures when the latter fell ill, and in 1532 he 
was elected to the Vespers Professorship of Theology (Hamilton, 1963, 
p. 177). De Soto continued to lecture at Salamanca for the next thirteen 
years, but in 1545 he resigned his Chair in order to obey a summons from 
the Emperor Charles V to attend the General Council of the Church 
which Paul III had originally attempted to convene nearly ten years 
before, and which eventually began to meet at Trent in December 1545 
to consider the reform of the Church. De Soto went on to play a promi 
ment part in the early years of the Council, acting both as Imperial 
theologian and as a representative of the Dominicans (Jedin, 1957-61, 
1, 513; tt, 93). He then returned to Spain, regained his former position 
at Salamanca in 1551, and continued thereafter to hold it until his death. 
in 1560. It was during this second period of his active teaching career 
that he completed his major work of legal and political philosophy, 
the Ten Books on Justice and Law. This was first published in six 
parts between 1553 and 1557, and went through twenty-seven further 
editions before the end of the century (Hamilton, 1963, pp. 177-80, 
190). 

During the second half of the sixteenth century the doctrines pro- 
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pounded by the Dominicans began to be taken up by their greatest rivals, 
the Jesuits, who went on to propagate them with unparalleled energy in 
Italy and France as well as in Spain. The leading political writers amongst 
the Italian Jesuits of this period were Antonio Possevino (1534-1611) and 
Cardinal Robert Bellarmine (1542-1611), whose sequence of Contro- 
first published between 1581 and 1592, constitutes the most 
learned and comprehensive of the numerous Jesuit attacks on the political 
as well as theological assumptions associated with the Lutheran faith. A 
similar set of doctrines began to be developed at the same time by a large 
number of Jesuit writers in Spain. By the end of the 1540s the Jesuits had 
managed to establish eight of their own Colleges in Spanish universities, 
including one at Alcalá, one at Salamanca, and one at Burgos (Kidd, 1933, 
P. 30). Thus began the process by which they succeeded in wresting the 
intellectual control of the Spanish universities out of the hands of the 
Dominicans. The new Jesuit Colleges soon began to produce an impres- 
sive stream of theologians and political philosophers, including Alfonso 
Salmerón (1515-85), Pedro de Ribadeneyra (1527-1611), Francisco de 
‘Toledo (1532-96), Gregorio de Valencia (1549-1603) and Gabriel Vazquez 
(1549-1604).! But the two greatest figures amongst the Spanish Jesuit 
philosophers of this period were Luis de Molina (1535-1600) and Fran- 
cisco Suárez (1548-1617). Both began their studies — as did Francisco de 
‘Toledo and Gregorio de Valencia - at the University of Salamanca, 
Molina entered the Society of Jesus in 1553, but since it was not yet fully 
incorporated in Spain he moved to Portugal in order to gain a teaching 
post. He became Arts Professor at Evora, transferring to the Chair of 
‘Theology in 1568 (Fichter, 1940, p. 203). It was out of the course of 
lectures he delivered there between 1577 and 1582 that he compiled his 
Six Books on Justice and Law, first published between 1593 and 1600. 
Suárez was something of a rival of Molina’s, and both were contenders 
for the Chair of Theology at Coimbra in 1593, a contest which Suárez 
won (Fichter, 1940, p. 204). Suárez was famous (like his hero Aquinas) 
for the slow start he made in his philosophical studies, and later for the 
‘enormous erudition he poured into the thirty large volumes of his pub- 
lished works (Fichter, 1940, pp. 47-60). It was while he was at Coimbra, 
after returning from the Jesuit College in Rome, that he found himself 
particularly encouraged to write on legal and political philosophy. 
Prompted by the university rector, he began to lecture on the concept of 
law, a series which he first delivered in 1596. ‘The course was eventually 
published in 1612 as the massive treatise on The Laws and God the Law- 
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‘giver. By this time he had also been encouraged by Caraffa, the Papal 
nuncio in Madrid, to compose a refutation of the Apology in which King 
James I had sought to defend the English oath of allegiance against the 
attacks mounted on it by Bellarmine and the Pope himself. Suérez’s 
ccharacteristically lengthy consideration of the question was also published 
in 1612, appearing as A Defence of the Catholic and Apostolic Faith. 
‘These two works not only represent his own major contribution to legal 
and political thought, but also provide the clearest summary of the 
remarkably homogeneous outlook which had been developed by the whole 
school of Thomist political philosophers in the course of the sixteenth 
century (cf. Daniel-Rops, 1962, p. 342). 


One phrase which is constantly used by all the writers of this school 
may be taken to summarise the underlying polemical thrust of their 
political works. One of their main concerns, they often claim, is to refute 
‘all the heretics of this present age’. The heretics with whom they are 
chiefly concerned are of course the Lutherans, and it is one of their basic 
aims to repudiate not merely the Lutheran concept of the Church, but 
the whole vision of political life associated with the evangelical Refor- 
mation.* 

‘Turning first to the Lutheran view of the Church, the Thomists recog- 
nise a special need to be able to confront and demolish two major Lutheran 
heresies: the doctrine of sola scriptura, with its accompanying dismissal of 
Catholic tradition; and the key contention that the true Church is nothi 
more than a congregatio fidelium, with its consequent rejection of all 
ecclesiastical hierarchies and its denial of the law-making powers of the 
Pope. Vitoria's relectio on The Power of the Church is largely directed 
against ‘the exceptionally imprudent words of Luther’ and the other 
‘incredibly arrogant heretics’ who ignore the traditions of the Church, 
who argue that ‘all Christians are equally priests’, and who insist that ‘the 
power of the Church resides in everyone, containing no gradations or 
ecclesiastical orders at all’ (p. 129). The same heresies are subsequently 
singled out by all the Thomist champions of the Tridentine Papacy in 
the latter half of the sixteenth century. They concentrate in particular on 
the fact that, as Bellarmine puts it in his treatise Concerning Councils, ‘the 
A perm nf, qure fr hi wr wk ey idi- 
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Lutherans have made the Church invisible’ (11, pp. 317, 344). De Soto 
points out that this is an old mistake, which was ‘first taught by the 
Waldensians, later by Wyclif and later by the Lutherans’ (fo 184). 





‘And Suárez agrees with Molina that ‘this has been an old error’, that 
*Marsiglio was without doubt the principal author of it’, and that it has 
by now become a matter of urgency to root it out, since ‘Luther, followed 
by Melanchthon’ has succeeded in deceiving so many people into holding 
the same false beliefs (1, p. 297). 

In developing their theory of secular political society, the Thomists 
were equally concerned to repudiate a number of Lutheran heresies. As 
we have seen, the Lutheran vision of man's relationship with God had 
undermined any attempt to base the conduct of politics on the foundations 
of natural law. The reformers had contended that men with their fallen 
natures cannot hope to apprehend the will of the Deus Absconditus and in 
this way produce a reflection of God's justice in the arrangement of their 
lives. They had thus concluded that the powers that be must have 
been directly ordained by God and granted to men precisely in order to 
remedy these moral deficiencies. It was this doctrine which, as the 
Thomists recognised, it was particularly important for them to be able 
to reject. The desire to overturn this heresy provided one of the main 
motives for the debates about justification and the rejection of ‘twofold 
justice’ at the Council of Trent (Philips, 1971, pp. 351-8). As Jedin 
observes, the theologians at the Council ‘took up the problem Luther had 
set them’ (Jedin, 1957-61, 11, p. 167). They accepted the need to be able 
to show, in the words of the Decree concerning Justification, that while 
men are doubtless full of moral weakness and are ‘servants of sin’, the 
Lutherans must nevertheless be in error in denying men any element of 
‘indwelling grace’ (pp. 30, 33-5). The same attack on what de Soto called 
"Luther's pestiferous doctrine’ concerning man's inherent lack of justice 
was then reiterated by all the Jesuit theorists in the latter part of the six- 
teenth century (fo 244a). Bellarmine acknowledges in his treatise Concern- 
ing Justification that the main heresy which needs to be resisted is the 
widespread and dangerous belief (which he cites from Luther's discussion 
of Galatians) that ‘faith alone justifies’ and that ‘there cannot be any 
inherent justice in the soul of man’ (vt, pp. 172, 178). And Suárez simi- 
larly recognises, at the start of his account of man's subjection to law, 
that the error which needs above all to be extirpated is ‘the blasphemous 
suggestion of Luther’ that ‘it is impossible even for a just man to follow 
the law of God’ (t, p. 65). 
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As de Soto and Suárez both indicate, the significance of Luther's 
denial that man possesses any inherent justice is that it forms 'the root 
and basis of all the other heresies’ which the Lutherans had gone on to 
propagate about the principles of political life.! There were two such 
heresies which the Thomists clearly felt a special need to attack. The first 
was the Lutheran doctrine of the godly prince. It is true that this is never 
discussed (or even mentioned) by Vitoria, perhaps because his own views 
about the origins of political authority are curiously similar. Vitoria tends 
to argue (though he is not completely consistent at this point) that our 
rulers are directly ordained and assigned to us by ‘a providential power’ 
which he generally equates with the will of God. He was strongly criticised 
for this assumption, however, by several of the Jesuit theorists, all of whom 
are emphatic in rejecting any suggestion that dominion must be founded 
in grace. Bellarmine argues in his treatise on The Members of the Church 
that in advancing this claim ‘the heretics of the present age’ have merely 
revived another completely discredited position, one which was ‘originally 
asserted by Wyclif and Hus’. He concedes, however, that the mistake is 
still a dangerous one, and thus that it is correspondingly important to be 
able to argue against the underlying assumption that political society 
arises directly out of ‘the justice and grace of God’ in such a way that the 
godliness of the ruler is made a condition of his rulership (111, p. 14). 
Suárez agrees in tracing the same heretical line of descent, and in empha- 
sising the need to expose ‘the erroneous belief” that ‘the power to make 
laws depends on the faith or morals of the prince’, a view which leads to 
the subversive conclusion — ‘which the heretics maintain’ ~ that ‘the civil 
power cannot remain in the hands of ungodly rulers’ (1, pp. 190, 327). 

The other and closely related heresy which the Thomists feel a special 
need to oppose is the Lutheran contention that the commands of an 
ungodly prince cannot be binding in conscience, and must never be 

|. Vitoria emphasises in his relectio on Civil Power that certain 
lividuals’ are claiming that ‘evangelical liberty constitutes an 
impediment to kingly power’ (p. 186). De Soto (fo 247b) goes on to 
identify these individuals as the Lutherans, and all the later Jesuit writers 
agree that this further heresy must be uprooted. Molina notes that ‘one of 
the things the Lutherans nowadays are most prone to assert” is that secular 
rulers can be disobeyed in good conscience (pp. 1870, 1876). Suárez 
repeats the same observation, and treats it as one of the most shocking 
of the ‘errors of the heretics’ that they believe ‘it is possible to answer in 
the negative the question of whether a civil magistrate can oblige his 
subjects in conscience to obey his laws’ (1, p. 325). 

1 See de Soto, fo 2478; Suárez, 1, p. 67. 
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As well as denouncing the errors of the Lutherans, the Thomists recog- 
nised a scarcely less urgent need to correct a number of heresies being 
propagated by the humanists. They first of all turned their attention to the 
dangerous views about the Church which Erasmus and a number of other 
Christian humanists had espoused. The need to oppose their outlook, and 
in particular to submit the works of Erasmus himself to a detailed critical 
scrutiny, was first fully recognised in the course of a conference of theo- 
logians held at Valladolid in 1527, at which Vitoria and his associates 
withdrew their earlier sympathy for the programme of Christian human- 
ism, and proceeded to attack a sequence of nineteen heresies which Diego 
López de Zuñiga had allegedly discovered in Erasmus's published works 
(Bataillon, 1937, pp. 264, 266). The campaign against Erasmus was later 
intensified at the Council of Trent, and culminated in 1559 with the 
publication of the first official Index of Prohibited Books. Erasmus was at 
this point placed in the highest category of offenders against the teachings 
of the Church, the entire corpus of his writings being wholly condemned 
(Putnam, 1906-7, 1, p. 197). 

It is important to emphasise how quickly and decisively Vitoria and 
de Soto hardened in their opposition to Erasmus, since their own outlook 
has sometimes been characterised, perhaps misleadingly, as an attempt to 
combine scholasticism with Christian humanism.' The Dominicans and 
their allies in fact recognised that there were two features of the Erasmian 
programme which it was essential for them to repudiate if orthodoxy were 
to be preserved. One was Erasmus's ‘Lutheran’ tendency to demand that 
a new and purified translation of the Bible should be made freely available, 
and his corresponding denunciations of the accuracy and hence the 
authority of the existing Latin Vulgate translations. His other error lay 
in his ideal of religious education — his quasi-Lutheran suggestion that 
the laity should be taught by means of a catechism of faith (a methodus), 
and that the clergy should be further educated by means of compulsory 
Bible studies (Jedin, 1957-61, 11, 99). Both these proposals were cited 
with considerable hostility at the Valladolid Conference and at the Council 
of Trent. By this time it had come to be recognised that the influence of 
Erasmus's ‘manifest lying’, as Bellarmine roundly called it, would have 
to be countered by an authoritative restatement of the orthodox view about 
the place of the Bible, and more generally of religious instruction, in the 
teachings of the Church.* 

‘The most dangerous of the humanists, however, were those whom the 


957-61, 1, pp. 56-7, 267-8. For Bellarmine's judgment see his treatise on The 
Word of God, 1, pp. 1096. 138f. 
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"Thomists perceived as having affinities with the Lutherans in their views 
about political society. The attempt to confront these further heresies 
involved them in attacking two separate strands of humanist political 
thought, each of which they treated as heretical in a somewhat similar 
way. They were anxious first of all to respond to the claims which Juan 
Ginés de Sepúlveda and his followers had begun to make about the 
legitimacy of the Spanish conquests in the New World. Sepúlveda (1490- 
1573), who had studied the humanities at Bologna as well as receiving a 


carry on their policy of enslaving the local Indian inhabitants (Fernindez- 
Santamaria, 1977, pp. 163-9). The essence of his argument was that since 
the Indians possessed no knowledge of the Christian faith, they could not 

possibly be said to be living a life of genuine ‘political liberty and human 
dignity’ (Hanke, 1949, p. 132). Their status, he argued, was to be identi- 
fied with the Aristotelian category of ‘slaves by nature',! while their way 
of life was to be regarded as one of ‘natural rudeness and inferiority” 
(Hanke, 1959, p. 44). He was thus led to conclude that it was proper to 
treat the Spanish conquests as an instance of a just war against infidels, 
and to enslave the conquered local inhabitants as an aid to converting 


them. 

Sepúlveda presented this argument in person at the Council of Trent 
and, more notoriously, at a special conference convened by Charles V at 
Valladolid in 1550 to consider the justice of the Spanish conquests in the 
New World (Hanke, 1974, p. 67). His thesis was somewhat difficult for 
the orthodox Jesuit and Dominican theorists to oppose, since it was based 
on an appeal to the Politics of Aristotle, an authority which they naturally 
held in the highest reverence. Nevertheless, they clearly regarded it as 
essential to repudiate Sepiilveda’s way of defending the ethics of Empire. 
‘They evidently felt some concern about the heretical overtones of the 
argument, especially its reliance on the quasi-Lutheran contention that 
any genuine political society must always be founded in godliness. And 
they were no less genuinely opposed, on purely humanitarian grounds, to 
the shocking human consequences which had already followed from the 
fact that the argument was in practice becoming almost universally 
accepted (Parry, 1940, pp. 57-69). 

‘The other group of humanists whom the counter-reformation theorists 
felt an even stronger desire to answer were the defenders of ragione di 
? It is true, as Quirk has stressed, that it may not be altogether fair to Sepálveda's case to 
translate his phrase naturs servus as ‘slaves by nature’. He may only have intended to argue 


"lat it was appropriate to eat the Indians in the same way that ser-abourers were treated 
a this period in Spain. See Quirk, 1954, PP- 358-64. 
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especially Machiavelli and his atheistic disciples. The early Jesuit 
theorists clearly recognised the pivotal point at which the political theories 
of Luther and Machiavelli may be said to converge: both of them were 
‘equally concerned, for their own very different reasons, to reject the idea 
of the law of nature as an appropriate moral basis for political life. It is in 
‘consequence in the works of the early Jesuits that we first encounter the 
familiar coupling of Luther and Machiavelli as the two founding fathers 
of the impious modern State. Ribadeneyri's vernacular treatise on 
Religion and the Virtues of the Christian Prince, first published in Madrid 
in 1595, not only begins by linking the names of these two great heretics 
of the age, but goes on to argue that even the dangers of Lutheranism are 
“not so great as those which the doctrines of Machiavelli’ have brought. 
This is why it is vital, he goes on, to demonstrate how ‘false and per- 
nicious' is the assumption which he takes to be fundamental to Machia- 
vell’s political thought, the assumption that the prince’s basic value must 
simply be ‘the conservation of his state’, and that ‘for this end he is to use 
every means, good or bad, just or unjust, that can assist him’ (p. 250). 
Possevino cites the same doctrine in his bitterly hostile Judgment on the 
writings of Machiavelli, and agrees that in urging princes ‘to imitate the 
lion and the fox’ Machiavelli reveals ‘the most pernicious possible mis- 
understanding’ of the proper moral framework of political life (pp. 131-2). 
Finally, Suárez reiterates all the same claims, devoting a special chapter to 
presenting them in The Laws and God the Lamgiver. He refers his readers 
to Ribadeneyra's ‘prudent, excellent and erudite’ attack on the whole idea 
of ragione di stato, and indicates in very similar terms the nature of the 
task which now confronts the Christian political philosopher in conse- 
quence of Machiavelli's alarming influence. "The doctrine which Machia- 
velli has above all tried to put to our secular rulers’ is that the question of 
whether ot not they should behave justly ‘depends on which course of 
action will be most useful to the temporal commonwealth’. The influence 
of this impiety makes it essential to be able to show that this is not merely 
a ‘pernicious’ doctrine, but one which constitutes ‘a totally false and 
erroneous view" of political life (t, pp. 197-8). 
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THE THEORY OF THE CHURCH 


Confronted on all sides by ‘the heretics of the age’, the Dominican and 
Jesuit theorists reached back to the doctrines of the via antigua, using 
them as a basis for developing a new, systematic and self-consciously 
orthodox view of the Church and its proper relationship with the secular 
commonwealth. Turning first to repudiate the prevailing errors about 
the Church, they argued that a proper understanding of the holy scrip- 
tures serves to reveal that two central truths need to be grasped about its 
character. The first is that the Church is unquestionably a visible and 
jurisdictional institution, the structure and traditions of which are derived 
irectly from the inspiration of the Holy Ghost. The strongest defence of 
this contention is contained in the official Decree concerning the canonical 
Scriptures promulgated by the Council of Trent in 1546. ‘The scriptures 
reveal, it is argued, that the Church was founded as a visible institution 
by Christ himself, and embodies a set of traditions relating ‘to faith and 
to morals’ which — ‘the Holy Ghost dictating’ ~ have been received from 
‘Christ and the Apostles, have been ‘preserved in the Catholic Church in 
unbroken succession’, and have in this way ‘come down to us, transmitted 
as it were from hand to hand’ (p. 17). It is said to follow that the Apostolic 
traditions, no less than the scriptures, must be regarded as a source of 
revelation, and that no one can in consequence be said to live a fully 
‘Christian life who chooses to live it outside the confines of the visible 
Catholic Church (Jedin, 1957-61, 11, 58, 73-4). 

These official doctrines were later endorsed by all the Jesuit champions 
of the Tridentine Papacy in the latter part of the sixteenth century. 
Bellarmine concludes his treatise Concerning Councils with a lengthy 
defence of the assertion that ‘the Church must be visible’, arguing that 
the ‘marks’ of the true Church include its antiquity, its uninterrupted life, 
its world-wide extent, its apostolic succession of bishops, its unity under 
the Pope and its agreed body of Catholic doctrines (tt, pp. 345, 370-86). 
Suárez later summarises and develops the same argument, adding 
‘extensive list of references to the various Biblical passages from which, 
is claimed, these conclusions can be derived. Both Suárez and Bellarmine 
lay a special emphasis on the significance of Christ's affirmation to Peter, 
“To you I give the keys.’ This is taken to leave no doubt that the Catholi 
Church, as a visible institution with the power ‘to bind and loose’ in 
‘Christian life, was originally established by, and thus derives its authority 
from, the commandments of Christ himself. 

‘The other central truth which a proper reading of the scriptures is said 


1 See Bellarmine Concerning Coumcils V. 370-86. Sudrez, 1, pp. 289-90. 
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to reveal is that the Church constitutes a hierarchical and law-making 
authority directly under the control of the Pope. It is true that Vitoria, 
writing before the hardening of lines which followed the Council of Trent, 
appears much less of a Papalist than the later Jesuit theorists (Jedin, 
1957-61, 1, 42, 287). He even commits himself in his relectio on The Power 
of the Pope to the virtually conciliarist doctrine that it may sometimes be 
possible ‘to convoke a Council of the Church contrary to the will of the 

", and that if such a Council “declares anything to be a matter of faith’ 
this decision ‘cannot be altered by the Pope’ (n, pp. 227, 277). These 
‘conclusions are later repudiated by the Jesuit theorists, however, and in 
particular by Suárez, who remonstrates with Vitoria for having failed to 
recognise that ‘it is sufficiently proved by long tradition and the obser- 
vation of General Councils that they always require the confirmation of 
a Pope’ (1, p. 320). The two positive conclusions reached by Suárez and 
the other Jesuit theorists reflect a much more conscious attempt to echo 
the absolutist ambitions of the Papacy, which had by then gained a defini- 
tive ascendancy in the Church as a result of the Council of Trent. They all 
insist on the traditional claim that the visible Church is unquestionably 
an independent legislative authority, operating its own code of canon law 
in parallel with, and never in subjection to, the civil laws of the common- 
wealth. As Suárez expresses it, there is ‘a directive and coercive power" 
‘embodied in the Church which is essential in order ‘to direct men by the 
law’ to their attainment of ‘their supernatural ends’ (1, pp. 299, 300). 
‘And they all hold very strongly to the far more contentious claim that the 
supreme power to legislate in the Church remains at all times with the 
Pope. This is said to be clearly evident from the scriptures, especially 
from Christ's promise ‘On this rock shall I build’ and from his injunction 
"Feed my sheep’, both of which are constantly cited and glossed by the 
Jesuit theorists. Bellarmine quotes them in his treatise on The Supreme 
Pontiff as proof of the fact that ‘the power of the keys’ was not only 
granted to Peter directly by Christ, but that the same plenitude of power 
must in consequence have descended to the Pope with undiminished force 
as ‘a complete power over the whole Church’ (1, pp. 495, 503). Molina 
refers to all the same passages, and agrees that what they establish is that 
‘no one at all in the Church is exempt from the jurisdiction of the Pope’ 
(p. 1435). And Suárez again supplies the fullest summary of the doctrine, 
as well as the Biblical texts on which it is based, concluding that ‘it is 
clearly evident from the scriptures’ and ‘from the traditions of the 
Church’ that ‘the Pope has immediately received from Christ, and from 
the srength of his poson, the powe to legate forthe ene Chor 
i, p. 307). 
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Having arrived at these conclusions, the ‘Thomists proceed to turn them 
against their enemies, thus responding to the manifold errors about the 
Church being propagated by ‘all the heretics of the age’. Their main 
concern is of course to answer the Lutherans. They are now able in the 
first place to repudiate the Lutheran doctrine of sola scriptura. This was 
officially dismissed as a result of the debates about the role of the Church's 
traditions which occupied the third session of the Council of Trent. The 
outcome was the contention that, since it can be satisfactorily proved from 
the scriptures that the Church's traditions supply a source of revelation, 
the Lutheran contention that the scriptures are self-sufficient must be 
automatically discredited (Jedin, 1957-61, 11, 52-98). The same argument 
was later reiterated by the Jesuit champions of the Tridentine Church, 
and especially by Bellarmine in his treatise on The Word of God. The 
fundamental mistake, he claims, which the Lutherans have been making 
in trying to establish that ‘everything necessary for faith and behaviour 
is contained in the scriptures’ is that of failing to recognise that ‘as well 
as the written word of God we require the unwritten word, that is, the 
divine and apostolic traditions’ (1, p. 197). Since the scriptures are often 
‘ambiguous and perplexing’, there are ‘many places in which we shall be 
unable to reach certainty’ if we refuse to supplement them ‘by accepting 
the traditions of the Church’ (t, pp. 203-4). 

‘The other Lutheran doctrine which the ‘Thomists repudiate is the idea 
that the true Church consists of nothing more than a congregatio fidelium. 
‘This assumption, they argue, is not only based on devaluing the authority 
of tradition, but is even more obviously founded on ignoring all the scrip- 
tural evidence which shows that the Church as a body needs at all times 
to be guided by the Pope as its head. We already find this seductive and 
crucial metaphor being invoked against the Lutherans in Vitoria's relectio 
on The Power of the Church. Vitoria’s essential contention is that since it 
is clear from the scriptures that the Church no less than the secular 
commonwealth takes the form of a visible and jurisdictional body, the 
Lutheran conception of an invisible community must embody an absurd- 
ity. For ‘if we listen to Luther, it seems that the feet can say to the head 
“You are not necessary to us" ' (p. 132). The same image of the Church 
as a body which can only have a single head is emphasised by the cham- 
pions of the papacy at the Council of Trent, and is turned polemically 
against the Lutherans by several of the later Jesuit theorists, notably by 
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Bellarmine in his treatise Concerning Councils. ‘When Luther claims that 
the Church is nothing but the faithful people of Christ’, what he forgets 
is that ‘the true Church, of which the scriptures speak’ is no less ‘a visible 
and palpable assembly of people than the people of Rome, the kingdom of 
France or the republic of Venice’. And since it is no less ‘a living and 
visible body with living members’, it is no less in need of being guided and 
directed by ‘a single head and shepherd of the entire Church’ (it, pp. 317- 
18). 

The counter-reformation theorists are also able to refute the various 
heretics whom they took to be in sympathy with the Lutherans, and 
especially the Erasmian humanists. First they denounce the humanist 
attack on the authority of the Vulgate, and the corresponding demand 
for a new and purified official translation of the Bible. The reason for 
thinking that this ought not to be countenanced, they now contend, is 
that such a demand involves a devaluation of the Church's traditions, which 
have sanctified the existing translations through ‘long and varied use’ 
(Jedin, 1957-61, 11, p. 92). The logical outcome of this response, embodied 
in the Decree concerning the edition and use of the sacred Books issued by 
the Council of Trent in 1546, was the demand that ‘the old Latin vulgate 
translation which, in use for so many hundred years, has been approved 
by the Church’, should now be ‘held as authoritative’ to such a degree 
that no one should ‘dare or presume under any pretext whatsoever to 
reject it’ (p. 18). 

Finally, the counter-reformation theorists respond to the underlying 
and heretical ambition of the humanists to reform the Church's traditional 
system of clerical instruction by concentrating on individual catechising 
and the study of the Bible. A number of spirituali, led by Cardinal Pole 
at the Council of Trent, still nourished the fading hope that if the Church 
were to accept these reforms, it might yet prove possible to establish some 
form of reunion with the Protestants and so avert a final schism (Fenlón, 
1972, p. 124). It was argued by the Dominicans, however, and especially 
by de Soto in his crucial speeches at the fourth session of the Council, 
that these proposals not only embodied a heretical individualism — almost 
a doctrine of sola scriptura - but in consequence failed to give due weight 
to the traditional teaching methode of the Church, and especially the 
techniques of scholasticism, which de Soto regarded as ‘indispensable 
for theological controversy’ (Jedin, 1957-61, 11, p. 118). The outcome 
was a decisive victory for scholasticism over humanism. The immediate 
consequence was that Pole and his ecumenical sympathisers withdrew 
from the Council of Trent (Fenlon, 1972, pp. 169-73). The long-term 
significance of the decision was that, in rejecting the programme of the 
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humanists no less firmly than that of the Lutherans, the Tridentine 
Church made a deliberate and, as it proved, a final decision to close off 
any prospects of a reunion with the proliferating Protestant sects. By 
reasserting the traditional theory of the Church with such intransigence, 
they also ensured that its universal acceptance was finally brought to an 
end. 


THE THEORY OF POLITICAL SOCIETY 


As well as responding to the manifold errors being propagated about the. 
nature of the Church, the Thomists developed an equally systematic 
theory of political society in conscious opposition to ‘all the heretics 
of the age’. They deliberately turned away from the form of scholas- 
ticism developed by Ockham and his disciples, perceiving it to be 
too closely linked — especially in its sceptical analysis of man's reasoning 
powers — to the heresies of the Lutherans. They reverted instead to the 
fundamental assumption of the via antigua, contending that man has 
the capacity to use his reason in order to supply the moral foundations 
of political life. It was on the basis of this rejection of the via moderna 
that the orthodox counter-reformation theory of political society was 
raised. 


‘The fundamental move which the Thomists made in discussing the con- 
cept of political society was to revert to Aquinas's vision of a universe 
ruled by a hierarchy of laws. First in order they place the eternal law or 
lex aeterna by which God himself acts. Next comes the divine law or 
lex divina which God reveals directly to men in the scriptures, and on 
which the Church is founded. Next comes the law of nature or lex naturalis 
(sometimes called the ius naturale) which God ‘implants’ in men in order 
that they should be able to understand his designs and intentions for the 
world. And finally comes the positive human law, variously described 
as the lex humana, lex civilis or ius positivum, which men ordain and 
‘enact for themselves in order to govern the commonwealths they set 
up. 

“The essence of the natural-law theory which the Thomists develop may 
in consequence be expressed in terms of the relationships they go on to 
trace between the divine will, the law of nature and the positive human 
laws enacted by each individual commonwealth. The account they give of 
these relationships may in turn be summarised in the form of two propo- 
sitions which they all endorse. The first connects the idea of positive 
human law with the law of nature. They all insist that if the positive laws 
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which men create for themselves are to embody the character and auth- 
ority of genuine laws, they must be compatible at all times with the 
theorems of natural justice supplied by the law of nature. Thus the law 
of nature provides a moral framework within which all human laws must 
operate; conversely, the aim of these human laws is simply to give force 
in the world (in foro externo) to a higher law which every man already 
knows in his conscience (in foro interno). These contentions are strongly 
supported by all the Dominican theorists. As de Soto puts the point, 
‘every human law must derive from the law of nature’ if it is not to forfeit 
its legal character (fos 17, 18a). And they are later reiterated by all the. 
Jesuit theorists, As Suárez concludes, ‘a law not characterised by this 
justice or righteousness is not a law, has no binding force and must never 
be obeyed’ (p. 39). 

‘The other proposition which they all endorse connects the law of nature 
with the will of God and thus with the divine and eternal laws. The law 
of nature is said to possess a dual essence. It embodies the quality of law 
both because it is intellectus (it is intrinsically just and reasonable) and 
because it is voluntas (it is the will of God). They thus take up a middle 
‘Thomist position between the early realists on the one hand, for whom the 
Jaw of nature was lawful simply because it was just, and the later nominal- 
ists on the other, for whom it was lawful simply because it expressed the 
will of God. Suárez mentions Gregory of Rimini as one of the main expo- 
nents of the earlier realist point of view. The difficulty he finds with this. 
argument is that it appears to make the law of nature unalterable even by 
God himself. The more recent nominalist position he associates prin- 
cipally with Ockham and his disciples, especially Almain and Mair. The 
problem he finds with this alternative is that it seems to abandon any hope 
of trying to grasp the law of nature not just as an arbitrary fiat (ler prae- 
scriptioa) but also as a set of self-evidently just rules. Suárez's main con- 
clusion, and that of the other Jesuits he quotes, is that both these extremes 
must be avoided if the law of nature is to be treated both as a genuine law 
(which means it must be the product of a law-maker's will) and also as the 
basis of justice in political society (which means it must specify what is 
intrinsically right) (1, pp. 96-104). 

It is true that some of the earlier Dominican theorists, perhaps in their 
anxiety to emancipate themselves from the via moderna, tend to fall away 
from this middle position, and to incline rather strongly towards the realist 
conclusion that the law of nature is simply a dictate of right reason. 
De Soto, for example, is criticised by Suárez for having virtually reverted 
to the mistaken belief that ‘law is simply an act of the intellect’ (1, p. 17). 
If we turn to the later Jesuit theorists, however, we find them all emphatic 
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in their refusal to distinguish between God's will and intellect in discuss- 
ing His role as a maker of laws. Molina provides an intensely assertive 
and repetitious account of the need for the concept of law to include the 
element of voluntas as well as intellectus, a conclusion which he claims, not 
surprisingly, to have ‘copiously demonstrated’ (pp. 1676, 1701, ztc.). 
Suárez reiterates the same doctrine with no less emphasis, ending 
historiographical survey of the various positions which have been taken 
up on the issue by repeating that ‘a middle course should be adopted’, one 
which enables us to acknowledge that while the law of nature is certainly 
‘indicative’ in virtue of being inherently just, it is also ‘imperative’ in virtue 
of embodying the will of God (1, pp. 100-4). 

The adoption of this middle position in turn enabled these writers to 
arrive at two crucial and contrasting doctrines about the relationship 
between the law of nature and the divine laws contained in the scrip- 
tures. They first of all stress their connections. Since the law of nature 
also the will of God, the commands and prohibitions of the divine 
Jaws in the Bible cannot differ from, but must rather be contained within, 
the dictates of the law of nature. (Hobbes was later to pounce rather 
cunningly on this point.) They concede of course that a fundamental dis- 
tinction must be drawn between the laws of the Old and New Testaments. 
As Vitoria puts it in his relectio on The Power of the Church, the coming of 
Christ has brought ‘an entirely new power’, and thus ‘an end to the 
spiritual power which existed in the Old Testament’ (p. 54). They still 
insist, however, on making two connections between the law of nature 
and the law of God. The first is that even though Christ's coming releases 
us from the bondage of the Old Law (at what precise moment became a 
subject of learned dispute) this does not mean, as the Lutherans claim, 
that we are thereby released from the bondage of law itself. As de Soto 
‘explains, the laws of the New Testament are merely intended ‘to impress 
more potently upon us’ the dictates of the law of nature, which have 
already been ‘inscribed in our hearts’ by God, but which we are never- 
theless prone, because of our fallen natures, to neglect unless we are con- 
tinually reminded of what they command (fo 612). The other connection 
is that even under this new dispensation the injunctions of the Old Testa- 
ment still retain their character as laws. Since the Mosaic Code is known. 
to represent the will of God, it cannot differ from, though it may be less 
inclusive than, the dictates of the law of nature. It follows, as Molina and 
Suárez especially emphasise, that any genuine code of law we may now 
seek to establish will have to include within it all the commands and 
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prohibitions which were originally made known by God in the Decalogue 
(Molina, p. 1690; Suárez, 1, pp. 104-5). 

"The other and contrasting claim they make is that, since the law of. 
mature is also right reason, we do not need to have any knowledge of 
revelation or divine positive law in order to be able to grasp and follow its 
essential principles. The law of nature is in short made known to men 
simply as men. This contention is presented by all these writers in the. 
form of an appeal, with only minor variations, to the same cluster of 
metaphors. According to de Soto, we must picture the law of nature as 
something ‘imprinted’ (impressa) on our minds, so that it ‘exists as a habit 
in us’ (fo gb). According to Molina, we must imagine the law of nature as 
‘nothing other than a natural intellectual faculty’ which has been ‘planted 
within us' (indita nobis) (p. 1681). And according to Suárez, we must think 
of it as being directly ‘written in our minds’ (scriptam im mentibus) by the 
hand of God himself (tt, p. 645). It was on the basis of these images that 
our knowledge of the principles of natural justice was said to be wholly 
independent of any knowledge of revelation or the scriptures. The oppos- 
ing view was definitively disposed of by Laínez and Salmerón in the 
course of their attack on the notion of ‘twofold justice’ at the Council of 
Trent (Pas, 1954, pp- 32-3, 51). Laínez in particular made a deep im- 
pression, according to Jedin, with his elaborate speech in defence of the 
TThomist thesis that ‘we already possess the justice of Christ in our own 
innate sense of justice’ (Jedin, 1957-61, 11, p. 256; Pas, 1954, p- E The 
same argument was later reiterated by all the Jesuit theorists. Molina is 
admittedly much less certain about this issue than the rest, but even he 
concludes that since ‘we know the principles and the conclusions con- 
cerning moral matters naturally’, there is no reason in general to doubt 
that ‘we are capable of reaching conclusions about moral matters simply 
by the light of our intelligence’ (pp. 1701, 1702). Suárez is much firmer 
in his insistence that ‘it should not be possible for anyone to neglect’ the 
law of nature, since ‘all men from the beginning of creation have in fact 
been subject to it’ (t p. 65). And Bellarmine in his treatise on The Members 
of the Church even anticipates the formula which Grotius was later to make 
famous in discussing the same theme: ‘even if per impossibile man were 
not God's creation’, he would still be able to interpret the law of nature, 
since ‘he would still be a rational creature’ (111, p. 18). 

Despite their essentially Thomist allegiances, however, these writers 
are also responsible for engineering an important simplification, and in 
this sense an alteration, in the traditional Thomist analysis of the law of 
nature. Aquinas had sharply distinguished in his discussion of law in the 
Summary of Theology between the local laws of particular societies (the 
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ordinary lex positiva) and the laws which all nations are found to possess 
(the so-called ius gentium). He had gone on to suggest that whereas the 
law of nature may be said to supply the moral basis for the positive laws 
of individual commonwealths, the same moral underpinning may instead 
be supplied, in the case of those laws which are common to all societies, 
by the concept of the ius gentium or law of nations (p. 115). He had thus 
tended to imply that the concept of the law of nations must be analogous 
to, but also separate from, the concept of the law of nature, and that it 
must also be separate from, in the sense of being more fundamental than, 
the ordinary positive laws. The special position which was thus carved 
‘out and assigned to the law of nations was that of explaining how it is 
possible for those institutions which are found to exist in all known 
societies (such as buying and selling, and the holding of private property) 
are capable of being established and conducted in accordance with the 
principles of right reason and natural justice (pp. 115-17). 

This method of distinguishing between the ler naturalis, the ius gentium 
and the lex positiva was at first accepted by the sixteenth-century Thom- 
ists, and a version of it can be found, for example, in Vitoria's discussion 
of Aquinas's own account of the law of nature and nations.! It tended to 
breed confusions, however, especially about the proper line of demar- 
cation between these two types of law, and these difficulties were com- 
pounded rather than resolved by the various attempts which were then 
made to distinguish between ‘primary’ and ‘secondary’ laws of nature. It 
was obvious that a simplification was desirable, and that only one of two 
basic moves was possible. ? One was to argue that the law of nations really 
formed part of the law of nature. This was the traditional thesis of the 
civil lawyers, based on the opening pages of the Digest, and a number of 
Spanish jurists - such as Covarrubias - now began to restate the argument 
with renewed emphasis. The alternative was to suggest that the law of 
nations ought on the contrary to be regarded as an aspect of positive 
human law, and simply treated as a collection of widely-held judgments, 
not as a series of deductions from (or instances of) right reason itself. 
‘This possibility seems to have occurred to Vitoria, who alludes to it — 
somewhat inconsistently — at various points in his political works. A 
similar suggestion is developed more boldly by de Soto, though still in a 
rather incoherent style.? By the time we come to Molina and Suárez, 
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however, we find the same argument being mounted with much greater 
confidence, and soon after this the theory was classically restated by 
Grotius in The Law of War and Peace. Suárez even attempts, somewhat 
disingenuously, to show that what St Thomas himself must really have 
been trying to say was what Suárez himself believes, namely that the law 
of nations ‘differs in an absolute sense from natural law’, and ‘is straight- 
forwardly a case of human positive law’ (1, p. 153; cf. Wilenius, 1963, 

. 63-5). 

PP- his conclusion generated an awkward difficulty, however, in connec- 
tion with the concept of private property. The right to hold property had 
always been treated in the Thomist theory of political society as part of 
the law of nature — an assumption which Vitoria still seems to endorse. 
But once it was conceded that the law of nations simply represents an 
aspect of positive human law, it appeared to follow that the institution of 
private property must initially have been established by an authority no 
higher than that of the laws which men construct for themselves after the 
formation of individual commonwealths. And this conclusion carried 
with it a somewhat radical and inconvenient implication: it appeared to 
follow that the rights of property-holders may in principle be altered or 
even abolished without involving any direct affront to the principles of 
natural justice. 

It was precisely this implication which the Anabaptists had already 
begun to explore, and which the Levellers in the English revolution a 
century later were to turn into one of the main foundations for their most 
radical political arguments. For obvious reasons, however, the more 
orthodox exponents of the natural-law theory of political society were 
anxious to avoid this implication at all costs. The best line of escape from 
their dilemma — later adopted and presented in its definitive form by 
John Locke - was obviously to invoke the interpretation of the law of 
nature offered by the jurists rather than the theologians, and to argue 
directly that the right to hold property must be a right of nature, and not 
a mere privilege derived from positive law. Since they had already closed 
off this possiblity, however, the Thomists found themselves obliged instead 
to revert to a distinction which Aquinas had originally drawn between the 
‘positive’ and the ‘negative’ injunctions of the law of nature - between what 
Suárez called its 'preceptive" as opposed to its merely ‘permissive’ aspects 
(t, p. 129). This enabled them to suggest that while the communal as 
opposed to the private holding of property may in a sense be an injunction 
of the law of nature, it is only a negative injunction which serves the func- 
tion of reminding us that (as Suárez puts it) ‘all property would be held in 
‘common by the force of this law if it had not happened that men decided 
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to introduce a different system’ (1, p. 129). This allowed them to argue 
that the law of nature can be used to sanction either the continuation or the 
abolition of communal ownership. They were thus able to reach the con- 
venient conclusion ~ later adopted by Grotius - that the question of 
whether there ought to be a division of property is one which it must 
have been left for men to decide for themselves, but in such a way that 
the decision to institute a division is not a mere aspect of positive law, 
since it ‘comes under the law of nature negatively speaking’, as Suárez 
affirms, no less than if a decision had been made to maintain the primitive 
condition of communal ownership (1, p. 130). 

Once it was accepted that the law of nations represents an aspect of 
positive human law, it was a short step to the further and extremely 
influential suggestion that, since this form of law is known within each 
political society (intra se), it ought to be capable of being formulated into a 
special code of law for the regulation of the relations between different 
societies (inter se) (Barcia Trelles, 1933, pp. 458-62). This suggestion 
already implicit in the account which Vitoria gives of the law of nations 
in his relectio on Civil Power. He describes the law of nations as a set of 
precepts ‘created by the authority of the whole world’ which serve to 
ensure that there are ‘just and convenient rules for everyone in it’, and 
which have the force ‘not merely of pacts or agreements between men, but 
of genuine laws’ (p. 207). This has often caused Vitoria to be hailed as the 
‘creator’ of the modern concept of international law (e.g., Scott, 1934, 
p- 98). It is true that this is probably to conceptualise his discussion — 
which in any case is far from completely coherent - in terms he would not 
have recognised himself, But there is no doubt that by the end of the six- 
teenth century, due to the progressive refinement of the underlying idea 
that the law of nations is simply an aspect of positive human law, the later 
Jesuit theorists were able to bequeath to Grotius and his successors a 
recognisable analysis of international law as a special code of positive law 
founded on the principles of natural justice (Barcia Trelles, 1933, pp. 
391-6, 415-21). 





In stressing the inherent capacity of all men to apprehend the law of 
nature, the main polemical aim of the Thomists was to repudiate the 
heretical suggestion that the establishment of political society is directly 
ordained by God. They wished on the contrary to be able to claim that all 
secular commonwealths must originally have been set up by their own 
citizens as a means of fulfilling their purely mundane ends. It is obvious, 
however, that in order to arrive at this conclusion it is not enough to 
vindicate man's ability to use the law inscribed in his heart as a basis for 
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constructing a system of positive laws. For it is clearly the necessity and 
not merely the possibility of creating a commonwealth which needs to be 
demonstrated if there is to be any prospect of showing that it is actually 
a mistake to picture political society as a gift of God rather than an 
invention of man himself. 

The Thomists were clearly aware of this difficulty, which they sought 
to overcome by way of considering the nature of the situation in which 
men may be said to find themselves ‘simply in the nature of things’. Their 
aim was to establish that this condition would not be a political one, and 
thus to infer that, since no commonwealth has a natural existence, they 
must all have been deliberately brought into being — as it were at some 
later stage - by some form of concerted action on the part of their own 
citizens. 

"This is in effect to deduce the necessity and in consequence the linea- 
ments of political society from an imagined ‘state of nature’. It is true 
that these theorists rarely make use of this canonical phrase from the 
so-called ‘social contract’ analysis of the formation of the State. Suárez 
invariably prefers to speak of deriving man's power to make laws and set 
up a commonwealth from an examination of what may be said ‘to exist 
immediately in the very nature of things’. There is no doubt, however, 
that these writers possess the concept of the state of nature even when they 
do not possess the phrase, and that they already recognise the heuristic 
value of employing it as a device for elucidating the relationship between 
the positive laws and the theorems of natural justice. It would be a mistake, 
moreover, to suggest (as some commentators have done) that the phrase 
itself is never used by any of these theorists (Copleston, 1953, p. 348). 
Molina, for example, refers at several points to the condition of mankind 
‘in statu maturae", and he imagines the ‘status naturae’ as that situation in 
which all men may be said to have found themselves after the Fall and 
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basic assertion which the Thomists make about this original or 
natural condition is that it must be pictured as a state of freedom, equality 
and independence. The first objection Vitoria mentions, in discussing the 
possibility of political subjection in his relectio on Civil Power, is the 
fundamental fact that ‘man has been created free’ (p. 183). De Soto 
repeats the same assertion that ‘all men are born free by nature’ (fo 102b). 
And Suárez agrees that the main difficulty in explaining the origins of 
3 The original reads: immediate existat im matura rei. Suárez repeatedly cites the phrase in his 
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legitimate political authority derives from ‘the fact that in the nature of 
things all men are born free’ (1, p. 165). The quality of this natural 
liberty, Vitoria goes on to add, is such that ‘before men congregated 
together’ in commonwealths, ‘no one man was the superior of all the 
others’ (p. 182). De Soto again agrees that, even though the capacities 
of men may differ widely, this can never be held to derogate from the fact 
that their natural liberty gives them all an equality and independence of 
status (fos 102b-1032). And Suárez accepts the same conclusion that ‘no 
‘one man can ever be said in the nature of things to possess any power 
greater than the power of anyone else’ (1, p. 164). These conclusions are 
then corroborated, especially in the later Jesuit theorists, by reference to 
the fact that no one is constrained in the nature of things by the power of 
any positive human laws. As Molina remarks, the status maturae includes 
no right of dominion (p. 1869). And as Suárez emphasises, ‘since all men 
are in the nature of things born free, it follows that no one person has 
political jurisdiction over any other, just as no one person can be said to 
have dominion over anyone else’ (1, p. 16s). 

A number of these writers go on to corroborate this basic commitment 
by mounting an explicit attack on the thesis of patriarchalism. They 
already recognise - in the manner of Locke, Sydney and the other oppo- 
nents of patriarchalism a century later - the need to counter this view of 
political authority, and to demonstrate that (as de Soto puts it) ‘paternal 
right and dominion’ must be wholly distinct from ‘just political dominion’ 
(fos 70a-b). Suárez supplies the fullest discussion of the point. The thesi 
he considers ~ which he associates with Chrysostom ~ is that ‘since all 
men have been formed and procreated from Adam alone, the case for an 
original subordination to a single ruler seems to be established’ (1, p. 165). 
He answers by reviving an argument which the Ockhamists as well as 
the Thomists had often employed, and which we have already encountered 
in such followers of Ockham as Almain and Mair. He maintains that ‘Adam 
must originally have possessed domestic but not political power. He 
agrees that it is compatible with the natural freedom of mankind that 
"Adam may at the beginning of creation have possessed a primacy and 
thus a form of dominion over all men’, since ‘he had powers over his wife 
as well as the power of a father over his children as long as they were not 
independent of him." He denies, however, that this makes it possible ‘to 
claim that Adam in the nature of things possessed any political supremacy’, 
since ‘it is not in fact the right of the progenitor, simply by the force of 
natural law, that he should be regarded in addition as a king over his own 
posterity’ (1, p. 165). 

Nevertheless, there are two important points at which these writers 
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circumscribe their commitment to the idea of man's natural condition as 
one of complete freedom and independence. They insist first of all that in 
describing this condition as one in which there would be no positive laws, 
they are by no means implying that it would be a state of pure lawlessness. 
They maintain on the contrary that the state of nature would be governed 
at all times by a genuine law. This is simply treated as a corollary of the 
fact that, as Molina stresses, the law of nature is equally available and 
known to all men in every condition in which they find themselves 
(p. 1689). Suárez develops the same argument at greater length in the 
course of discussing ‘whether the law of nature constitutes a single whole’ 
(1, p. 107). He declares that this law is known to all mankind as ‘a single 
law at all times and in every state of human nature’ (1, p. 109). ‘It derives 
not from any particular state in which human nature is found, but rather 
from the essence of that nature itself" (t, p. 109). This means it must be 
impossible for any man in any condition ‘to be in any way ignorant of its 
primary principles’. It follows that even before the establishment of 
political society, the dictates of this law must have been fully present ‘in 
the hearts of men’ (1, p. 109). 

The other limitation they emphasise is that, in speaking of man's 
natural condition as one of freedom and independence, they are not 
suggesting that it would ever be a solitary or a purely individual state. 
They specifically attack the stoic belief ~ which Cicero had defended and 
a large number of humanists had more recently espoused ~ that men 
began as solitary wanderers before the formation of civil societies. They 
insist instead on the typically Thomist axiom that, as Vitoria puts it in 
his relectio on Civil Power, “it is in fact essential to man that he should 
never live alone’ (p. 177). Bellarmine refers specifically in his treatise on 
The Members of the Church to those who speak of ‘a time when men 
wandered about in the manner of wild animals’, and asserts with great 
force that ‘it is quite impossible that there could ever have been such a 
time! (ut, p. 10). The same claim is reiterated by Suárez, who also reveals 
most clearly why these writers feel so concerned to repudiate any sugges- 
tion that man’s natural condition should be seen as a solitary and pre-social 
state. This would be to imply that ‘any power over a whole community 
of men assembled together must be derived from men as individuals’, 
whereas Suárez is anxious to insist that ‘while it is true that this power 
does exist in men, it does not exist in them as individuals, nor does it 
exist in any one particular man’ (t, pp. 165-6). 

All the Thomists give the same reason for dismissing the suggestion 
that man in his original condition must have lived a life of individual 
solitude: they insist that this embodies a mistaken view of human nature, 
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since they take it to be inherent in man's nature to live a social and com- 
munal life. The pattern is set by Vitoria, who argues in his relectio on 
Civil Power that it would be impossible to learn or even subsist in solitude, 
and thus concludes that it must be essential for men ‘to live at all times 
together in societies’ (p. 177). The later Thomists all reiterate the same 
claims, generally summarising them in the form of the Aristotelian con- 
tention that man is by nature a social animal. De Soto points out that even 
though men may be created free, they are endowed with a powerful 
instinct to congregate, so that they are in fact always to be found living. 
together in a communal life (fo 108b). Bellarmine follows Vitoria in con- 
trasting the animals ‘who are able to be self-sufficient’ with man ‘who is 
by nature an animal in need of society’. And Suárez agrees that ‘since 
man is by nature a social animal’, the idea of a community — not of course a 
political one, but some form of ‘domestic’ association - is ‘to the greatest 
possible extent natural to man, and is as it were the fundamental situation’ 
(t, p. 161). 


The Thomists may be said to emphasise three features of the natural 





governed by the law of nature; and it would be based on acknowledging 
the natural freedom, equality and independence of all its members. This 
serves to remove the problem which, as we have seen, they had in effect 
raised for themselves when outlining their theory about the origins of 
political society: by stressing that man's natural condition is social but 
not political, they are able to explain how it comes about that men not only 
have the ability but also face the necessity to create their own common- 
wealths. But this account tended at the same time to raise a further diffi- 
culty which the Ockhamists — with their insistence that political societies 
arise in consequence of sin — had scarcely needed to confront 
naturally find themselves in the enviable position of living a life of liberty 
under a true law, it is not clear why they should ever have agreed to the 
formation of political societies, and thus to the curtailment of their natural 
liberties by the bonds of positive law. As John Locke was later to put the 
point in his Second Treatise, ‘if man in the state of nature be so free, as 
has been said; if he be absolute lord of his own person and possessions, 
equal to the greatest, and subject to nobody, why will he part with his 
freedom? Why will he give up this empire and subject himself to the 
dominion and control of any other power” (p. 368). 

As the most sophisticated Thomists recognised, there are really two 
distinct though closely related issues which this question raises. One is a 
* See Bellarmine, The Members of the Church, tt, pp. 6, 9; cf. Vitoria, Civil Power, pp. 175-6. 
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straightforward problem about motivation. If all men are ‘by their nature 
free and subject to no one’, as Suárez begins by admitting in his analysis 
of human laws, and are nevertheless to be found everywhere in subjection 
to positive laws, there must have been some general and compelling reason 
which prompted them to give up (or caused them to forfeit) their natural 
liberties (1, p. 161). The other problem is less obvious, though Suárez in 
particular is clearly aware of it. It might be characterised as a question 
about what serves to legitimate the act of inaugurating a commonwealth. 
‘The most famous statement of this dilemma is offered by Rousseau at 
the beginning of The Social Contract. Man is born free, but everywhere 
he is in chains. The problem is not so much to explain how this change 
‘comes about, but rather to explain what is capable of rendering it legiti- 
mate.! The same problem is no less clearly stated by Suárez at the begin- 
ning of his discussion of man's power to create the positive laws of the 
‘commonwealth. If man ‘is by his nature free and subject to no one’, we 
need to be able to explain ‘how it can come about, if we simply consider 
what exists in the nature of things, that some men can claim to rule over 
others, and to place them under a genuine obligation by means of laws 
which they enact themselves’ (1, p. 161). 

It would certainly be an overinterpretation to imply that these ques- 
tions are answered or even recognised by the early Dominican theorists. 
By the time we come to the later Jesuit writers, however, it would be no 
exaggeration to say that a method for dealing with both these remaining 
ficulties had been fully worked out, a method which in turn helped to 
lay the foundations for the so-called ‘social contract’ theories of the 
seventeenth century. It consists of giving an account of the sort of lives 
we might be imagined to live if we made no attempt, as John Locke was 
later to put it, ‘to get ourselves out of a condition of mere nature’. 

The answer which Molina and especially Suárez suggests is that, had 
we continued to live in our natural and pre-political communities, without 
submitting ourselves to the rule of positive law, we should soon have 
found our lives gravely impaired by increasing injustice and uncertainty. 
This follows from a sombre Augustinian perception about the nature of 
man which they introduce at this point in their argument, and which 
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considerably modifies the optimistic analysis of human rationality and 
morality to which they are basically committed by their Thomist allegi- 
ances. They continue to insist on the capacity of all men at all times to 
apprehend and follow the dictates of the law of nature. But they now 
go on to emphasise the implications of the fact that all men at the same 
time are inescapably fallen creatures (see Romeyer, 1949, pp. 43-5). 
Despite the fact that the dictates of morality have been ‘written in our 
hearts’, as Molina affirms, “it is nevertheless easy, especially in view of our 
loss of innocence, to ignore many aspects of morality and to be uncertain 
of many others’ (p. 1705). The consequence, as Suárez expresses it in hi 
account of ‘the necessity of laws’, is that ‘peace and justice can never be 
maintained without convenient laws’, since ‘ordinary individual men find 
it difficult to understand what is necessary for the common good, and 
hardly ever make any attempt to pursue it themselves’ (1, p. 13). 

This vision of man's propensity to selfishness, combined with the 
weakness of his moral will, leads to the emphatic conclusion that, if we 
continued to live our lives in the natural communities in which God has 
placed us, we should never flourish and scarcely manage to survive. 
Suárez gives the fullest and gloomiest picture of the conditions which 
would result. Life would be primitive, for many of ‘the offices and arts 
necessary for human life’ would be lacking, and we should be ‘without 
any means of gaining a knowledge of all the things we would need to 
understand’. Life would be inharmonious, for ‘families would become 
divided amongst themselves’ in such a way that ‘peace could scarcely be 
reserved amongst men’. And life would almost certainly be short, for 
without a power to impose the dictates of the law of nature, ‘no injuries 
could be properly averted or avenged’. The result, ‘for lack of any power 
to govern such a community’, would thus be no better than a state of 
“total confusion’ (1, p. 162). 

As Molina and Suárez go on to argue, we can now see what prompts 
‘men to give up their natural liberty in favour of the bonds of positive law: 
the decision is clearly motivated by calculations of oblique self-interest. 
We come to recognise that unless we introduce some regulatory machinery 
into our lives to ensure that the dictates of the laws of nature are properly 
observed, we cannot hope to lead a decent or secure form of life at all, 
‘As Suárez puts it, our natural condition is one in which ‘each private 
individual will be concerned only with his own private advantage, which 
will often be opposed to the common good’. This makes it ‘preferable’ to 
exchange this condition for a more structured one ‘simply from the point 
of view of our welfare’. We recognise ‘the further necessity’ of agreeing 
to establish a commonwealth, and are moved ‘to create some public 
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authority whose duty it is to maintain and promote the common good" 
(t, p. 162). 

Suárez later confirms this analysis by way of considering the rather 
different explanation offered by Vitoria. Vitoria was opposed to the 
suggestion that such a perfect institution as political society could possibly 
be built on such unworthy foundations as our mutual calculations of self- 
interest. Discussing the issue in his relectio on Civil Power, he accepts that 
the reason why it is essential to establish commonwealths is that ‘no 
society can continue to maintain itself without some force and power to 
govern and provide for it’, since ‘if all men remained equal, and no one 
was ever made subject to any power, each individual would simply pursue 
his own will and pleasure in completely diverse directions’, with the 
result that ‘society would necessarily be torn in pieces’ (p. 179). But he 
thinks that the resulting need to formalise our natural communities must 
have been directly supplied for us by ‘a providential force’ and specifically 
by the will of God himself, "by whom all power is ordained’ (pp. 172, 179). 
So he insists that it must be a mistake ‘to suppose that the origins of 
republics and commonwealths can be treated as human inventions’ 
(p. 179). When Suárez addresses himself to this analysis, however, he 
remonstrates with Vitoria both for his evident confusions" and for his 
apparent acceptance of the heretical assumption that ‘the power to create 
à commonwealth is immediately given by God as the author of nature" 
(t, p. 166). This is to treat God as both the material and the efficient cause 
of political society, whereas the truth is that ‘God does not grant this 
power as a special act or gift distinct from creation’ (1, p. 167). He merely 
grants men the power to create their commonwealths for themselves, by 
placing them in such a situation and endowing them with such capacities 
that this act of creation is rendered both necessary and possible (t, p. 167). 

The Thomists also use their account of man's natural condition in order 
to answer the question later classically posed by Rousseau: the question 
of how it is possible for the change from a situation of natural liberty to 
the constraints of political society to be legitimately made. The answer 
they suggest is that, since we would come to recognise the impossibility of 
maintaining justice in a natural community, we would find it rational to 
give our free consent to the establishment of a commonwealth, agreeing 
mutually to limit our liberties in the name of attaining, by this oblique 
means, a greater degree of freedom and security for our lives, liberties and 
estates. It is thus through the medium of consent, according to all these 
? Which are compounded by the fact that Vitoria later goes on to speak of the king “being 


constituted by the commonwealth’ p. 191. For fall analysis of Suirers debate with Vitoria 
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writers, that the transition to political society is capable of being rendered 
a legitimate change. The point is authoritatively made by Vitoria, who 
speaks in his relectio on Civil Power of the indispensable need for consent 
(consensus) in any case in which the people ‘mandate their powers to some- 
one for the good of the commonwealth’ (p. 192). De Soto repeats the same 
claim, emphasising ‘the necessity that the populace should consent’ 
(consentiat) before ‘any ruler can be instituted’ (fos 108a-b). And the same 
conclusion is later reiterated by all the Jesuit theorists. Molina refers to 
the need for the power of any ruler to be ‘in line with both the will and 
approbation’ (arbitrio ac beneplacito) of the people (p. 1869). And Suárez 
gives a more polemical summary of the same argument. He reverts at this 
point to his criticism of Vitoria for failing to recognise that while 'political 
power undoubtedly arises out of the law of nature’, its establishment 
“must still be the product of human choice’ (1, p. 168). He concedes that 
men have a powerful and almost irresistible motive for setting up political 
societies, but he denies that ‘they are absolutely compelled into this 
course of action by the force of the law of nature’ (1, p. 168). A choice is 
still involved, which the community must decide and consent to make. 
For ‘the power to set up the commonwealth reposes in the nature of things 
immediately in the community’, from which ‘it follows that in order for 
it to be justly bestowed upon any individual person, such as a supreme 
prince, it is essential that it should be granted to him by the consent of 
the community’ (ex consensu communitatis) (1, p. 169). 

The concept of consent is thus invoked by all these writers in order to 
explain how it is possible for a free individual to become the subject of a 
legitimate commonwealth. It is worth underlining this point, since it has 
‘often been misleadingly claimed that what these writers are arguing is that 
“the ultimate test of the juridical validity of any system of government is 
the consent of the governed’ (Fichter, 1940, p. 307). As we have seen, 
however, they all assume that the question of whether an established sys- 
tem of government valid is not question about consent, 
but simply a question about whether the government's enactments are 
congruent with the law of nature. It is in fact asserted quite explicitly by 
several of these writers that the consent of the governed need not be 
formally sought on every occasion as a condition of the legitimacy of the 
government's actions. Vitoria, for example, is quite clear that a ruler is 
not necessarily bound by the Lex Regia to follow any specific set of consti- 
tutional procedures, while Molina and Suárez both assume that it is only 
in a certain range of cases (notably taxation) that it is essential for the 
consent of the people’s representatives to be secured before a law can be 
legitimately enforced. The idea of consent is in short not used to establish 
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the legitimacy of what happens in political society; it is solely used to 
explain how a legitimate political society is brought into existence." 
The idea that any legitimate polity must originate in an act of consent 


sixteenth-century 
Suárez, whose discussion in The Laws and God the Lamgiver may be said 
to have supplied the guidelines for the handling of the same theme by 
some of the leading constitutionalist writers of the seventeenth century. 
‘The first point on which Suárez lays a special emphasis is that the act of 
consenting constitutes the sole means by which a legitimate common- 
wealth can be set up. "The holding of civil power in any way, if it is to be 
rightful and legitimate, must result either from a direct or an indirect 
grant from the community, and cannot otherwise be justly held at all? 
(i, p. 169). Suárez is not of course so naive as to suggest that this is the 
only means by which every commonwealth which claims legitimacy has 
in fact been founded. He concedes that “Empires and kingdoms have often 
been set up and even usurped through tyranny and force’ (1, p. 164). He 
also admits the concept of prescription, the idea that one might be said to 
acquire a duty ‘to accept a particular ruler in course of time’, even though 
he may initially have attained his position ‘by unjust force’ (t, p. 169). 
Neither of these apparent shifts, however, really alters Suárez's basic 
stance. When he considers the undoubted fact that many commonwealths 
have been founded in conquests, he takes up a completely intransigent 
position - one which was later adopted by Locke, and is far more radical 
than that of Grotius or Hobbes. He simply replies that ‘if a kingdom 
comes into being purely by unjust means, the ruler cannot be said to 
possess any genuine legislative authority’ (1, p. 169). Nor does he contra- 
dict this commitment when he concedes the possibility of a prescriptive 
right to rule. For he argues that the only reason why the concept of 
prescription is allowable is that it collapses into the concept of consent. 
"To say that a people ‘admits’ a power founded in force is the same as 
saying that ‘the power can be traced back to an act of transmission and 
donation on the part of the people’ (t, p. 169). It follows that ‘this mode of 
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acquiring power may after all be said to include, in a certain sense, the 
consent of the commonwealth’ (1, p. 169; cf. Wright, 1932, pp. 38-9). 

Suárez reveals the force of this contention when he uses it to repudiate 
two political attitudes which had traditionally been widely held in 
Catholic Europe. One was the thesis of the canonists - a thesis shared, 
as he observes, by a number of jurists — to the effect that ‘political power 
is divinely conferred upon one particular prince, and ought always to 
continue in one particular person by a process of hereditary succession" 
(t p. 164). He replies that this conclusion is based on forgetting that ‘it 
is essential that the first possessor should have derived his supreme power 
immediately from the commonwealth, so that his successors, less directly 
but still fundamentally, must still derive their authority from the same 
source’ (1, p. 169). The implication is that ‘a right of succession cannot 
in fact be the basic source of a king's power’ (t, p. 169). The other view 
he considers is that of the Imperialists, with their characteristic allegation 
that ‘there is one particular prince with temporal dominion throughout 
the whole of the world’ (1, p. 170). His response is simply that this belief 
constitutes ‘a moral impossibility’. One of the conditions for the existence 
of such a power would have to be the fact that ‘it was received from the 
hands of men’. The truth is, however, that ‘it has simply never happened 
that men have even consented to confer such a power or to institute such 
a single head over themselves’. It follows that even if a universal Empire 
existed, it could never be legitimate (1, p. 170). 

‘The other important feature of Suárez's discussion is his clear recog- 
nition of the fact that there is a certain peculiarity about the idea of 
political authority being brought into existence by a general act of consent 
performed by men in a state of nature. As Gierke originally emphasised, 
the problematic feature of this analysis can be expressed as follows. If 
the natural condition of mankind includes no positive laws, and is thus a 
condition in which each individual is independent of any formal legal ties, 
how is it possible for men to perform such complex, apparently unified 
and obviously legal acts as consenting to the establishment of a sovereign, 
transferring their authority into his hands and contracting to acknowledge 
the legitimacy of his laws? If the situation in which we are to imagine 
these events taking place genuinely lacks any legal bonds, how can it 
include the performance of such legal acts? 

One of the points emphasised by Gierke in his discussion of this issue 
was that these questions were never answered or even raised by the 
medieval writers on the natural law theory of political society (Gierke, 
1900, pp. 67-73). It would be fair to add, moreover, that they were still 
somewhat hazily perceived, and sometimes not perceived at all, by a 
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number of their most distinguished seventeenth-century successors. 
Hobbes skirts round the issue in the typical manner of the nominalists, 
while Locke's analysis at this point appears evasive and somewhat con- 
fused. "There is no doubt, however, that the problem was clearly perceived 
by Suárez, who presents his answer in the form of a strongly holistic 
theory about the capacity of the people to perceive themselves as a uni- 
versitas, and thus to engage univocally in the performance of corporate 
legal acts (cf. Mesnard, 1936, pp. 627-8). 

Suárez takes as his point of departure the fact that the crucial charac- 
teristics of men in the state of nature are possessed by them all in com- 
mon: they are all ‘by nature free’, all ‘possess the use of their reason’ and 
all ‘have power over their own faculties’ (1, p. 167). It follows that there 
must be two distinct ways in which it is possible to conceive of men in 
this state. Since they all possess these characteristics as individuals, we. 
may think of them as ‘simply forming a kind of aggregation without any 
particular order amongst them’ (1, p. 16s). Suárez concedes that if they 
are considered in this way, it is impossible to regard them as ‘the authors 
and bestowers of the powers which are established over their commut 
ties’, since ‘such a capacity can scarcely be said to exist in them as indi- 
viduals, or even in what we might call the rough collection or aggregate of 
men’ (t, p. 166). But since the same moral characteristics are also possessed 
by all men in common, it is equally possible to think of the state of nature 
not as a community of individuals, but rather as ‘a single mystical body" 
in which all the members recognise the same obligations, follow the same 
rules, a thus ‘capable of being regarded, from the moral point of 
view, as a single unified whole’ (1, p. 165). It is Suárez's essential conten- 
tion that once we think of men in their natural condition in this alternative 
way, there is no difficulty about conceiving of them as having the power to 
act with a single unified will to set up the legitimate authority of a com- 
monwealth. For the fact that they constitute a single mystical body 
implies that they must possess a single unified will - what Suárez calls ‘a 
special will or common volition existing in a single body of people’ (t, 
P- 166). And the fact that the community may in this sense be said to 
possess a general will in turn implies that its members must be able, as 
Suárez concludes, ‘to gather together by common consent (communi con- 
sensu) into a single political body through a single bond of society and for 
the purpose of helping each other mutually to attain for all of them a 
single political end’ (1, p. 165). 

As we have seen, a similar adaptation of the Roman law theory of cor- 
porations had already been made by Ockham and his disciples, and in 
particular by Gerson in his theory of the Church. But this holistic way of 
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thinking about the legal personality of the popuku had scarcely been 
explored by Aquinas or his immediate followers (Gierke, 1900, p. 68). 
Suárez's invocation of the concept of a unfversitas may thus be said to 
represent a considerable advance on the accounts offered by the earlier 
Dominican theorists of the process by which a legitimate commonwealth 
can be brought into being. Vitoria had ignored the difficulties in his relectio 
‘on Civil Power, briskly asserting that ‘it is enough, in order to do any- 
thing legitimately, that the majority should agree on the decision to be 
taken.’ When the people ‘decide to mandate their power to some par- 
ticular individual’, one must not think that ‘the dissent of one or a few’ 
should be held to matter, since ‘if the consent of all were needed, there 
would not be enough care for the good of the commonwealth, since 
unanimity is rarely if ever achieved by a multitude’ (p. 192). De Soto 
similarly argues that ‘when a king or Emperor is instituted’, all that is 
necessary is that ‘the greater part of the people should consent to the 
choice’ (fo 108b). Suárez by contrast clearly recognises that, if the people 
are to be assigned the power to act legally and definitively in a situation 
which is not in fact bound by positive laws, itis essential that they should 
be viewed not simply as a ‘multitude’, in Vitoria's somewhat dismissive 
characterisation, but rather as a body possessing a corporate legal per- 
sonality and a single voice to express their common purposes. 





MATION 





THE REPLY TO THE HERETICS 


Having presented their account of the nature and origins of legitimate 
political societies, the Thomists were finally able — as in the case of their 
theory of the Church — to turn their arguments against their enemies, and 
to respond to the various errors about the concept of secular authority 
being propagated by ‘all the heretics of the age’. As we have seen, the 
main enemies they were concerned to answer were again the Lutherans. 
‘They were now in a position to produce a reply to the fundamental 
Lutheran contention that man is unable, due to his fallen nature, to 
understand the will of God and so to live his life according to a genuine 
law. The error involved in this belief, they now point out, is that of 
failing to recognise that all men at all times are in fact equally capable of 
consulting and following the law which is ‘inscribed in their hearts’. The 
point is made with particular force by the later Jesuit theorists, in the 
wake of the rejection of ‘two-fold justice’ at the Council of Trent. Bellar- 
mine emphasises in his treatise Concerning Justification that the mistake 
made by ‘all the heretics of the present time’, when they argue that ‘all 
‘our acts are the product of our fallen natures’, is simply that of failing 
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to acknowledge that the scriptures, the Fathers and our natural reason all 
concur in assuring us that we possess ‘an inherent justice! which enables 
us to apprehend the laws of God and employ them in the conduct of our 
lives (Iv, pp. 319, 323, 349)- The same points are later reiterated by 
Suárez. "The fundamental error of the heretics’, he insists, is that of 
failing to see that ‘we are truly and intrinsically justified through an 
inherent justice given by Christ’, and thus that we are ‘subject to a true 
Jaw at all times’ (1, p. 67). 

These writers all agree, moreover, that this idea of ‘imputed justice’ 
constitutes what Bellarmine calls ‘the seed of all the heresies of the 
present time’, or what Suárez, varying the metaphor, prefers to call ‘the 
root of every other heresy’! ‘Once this is plucked out’, as Suárez goes on, 
the two major errors in the Lutheran theory of political society can easily 
be uprooted at the same time. The first is the Lutheran contention that 
the godliness of a ruler must be regarded as a condition of his rulership. 
‘The error underlying this doctrine, as Bellarmine declares in The Members 
of the Church, is that of failing to concede that political society is not a 
God-given but simply a man-made thing, = thus that ‘the foundation 
of dominion is not in grace but in nature’ (tit, p. 14). Suárez goes on to 
develop the same argument. It is obviously a mistake to think that 
‘political power presupposes either faith or any other supernatural gift 
in the prince possessing it since ‘the power is created in a purely natural 
way without ever being directed to supernatural ends’. It is merely 
established by men for their own purposes according to the law of 
nature, so that ‘itis not in the least required that, in order to be able to 
exercise this power, the ruler should be faithful’ or even that he should 
by pte (t, p. 191). 

The other and even more dangerous conclusion which the Lutherans 
had reached was that the commands of an ungodly ruler can never be 
binding in the court of conscience. Vitoria and de Soto set the pattern in 
responding to this heresy when they insist that we are in fact obliged in 
‘foro interno to obey all genuine positive laws.* This conclusion is then 
turned polemically against the Lutherans by several of the later Jesuit 
theorists. Bellarmine supplies a full account of the orthodox answer when 
he discusses the concept of political power in his treatise on The Members of 
the Church. His fundamental contention is that ‘a just civil law is always a 
conclusion or an outcome of the divine moral law’ (111, p. 18). Suárez 
makes the same cardinal assumption when he discusses the obligatory 
force of human laws in Book III of The Laws and God the Lamgiver. ‘It is 


1 See Bellarmine, Concerning Justification, vol. vi, p. 153 and Sukrez, t, p. 
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not possible’, he insists, ‘for anything to be a precept of the civil law 
which is not a precept of the law of nature’ (t, p. 237). This means, they 
both maintain, that in claiming the right in certain circumstances to dis- 
obey the commands of a legitimate ruler, the heretics are in effect claiming 
that it is possible to set aside the law of nature. For as Bellarmine puts it, 
‘the rationale of divine and human laws is the same’ (1t, p. 18). They had 
already laid it down, however, that the law of nature is not merely a dictate 
of right reason, but is also an expression of the will of God, since ‘all 
forms of law’ (as Bellarmine reminds us) ‘in fact participate in the eternal 
law of God’ (in, p. 18). But this in turn means, as Bellarmine goes on, 
that ‘anyone who sets aside either the natural, the positive, the divine or 
the human law must in every case be sinning against the eternal law of 
God’ (ut, p. 18). The Lutheran position is thus revealed not merely as 
mistaken, but as blasphemous in the highest degree. The true doctrine, 
as Bellarmine begins his chapter by stressing, is that ‘the civil law no less 
obliges in conscience’ and is ‘no less firm and stable’ than the divine law 
itself (m, p. 17). 

‘As well as responding to the heresies of the Lutherans, the counter- 
reformation theorists also direct their arguments against their various 
humanist enemies. They are able first of all to supply an answer to 
Sepülveda's notorious suggestion that infidels are incapable of maintain- 
ing a genuine political society, and thus that it is legitimate for the Indians 
of the New World to be conquered and enslaved (Jarlot, 1949, pp. 71-2). 
‘The error underlying this belief, they now insist, is the same as the 
fundamental error of the Lutherans. Sepúlveda and his followers are fail- 
ing to recognise that, since it is open to all men to apprehend the law of 
nature, it must equally be open to any group of men to establish a political 
society, without benefit of revelation, simply by consulting and following 
their instincts about the rules of natural justice. 

It is true that while this answer is energetically defended by the 
Dominicans, it is not taken over with the same assurance by the later 
Jesuit writers. Molina, for example, is much less certain than his pre- 
‘decessors about the self-evidence of the law of nature, and is correspond- 
ingly closer to Sepúlveda in his views about the status and capacities of 
the Indians. If we turn to Bellarmine or Suárez, however, we find that 
while they have less to say about this topic than the earlier Dominican 
theorists, they are still prepared to offer a fairly emphatic endorsement of 
their general humanitarian claims. ‘All men are equally made in the image 
of God with a mind and reason’, as Bellarmine puts it in The Members of 
the Church, so that ‘the infidels, who possess this nature’ must ‘without 
doubt be able to have true dominion’ (in, p. 14). The same point is 














THE REVIYAL OF THOMISM 169 


reiterated by Suárez. "The law of nature is written in one particular way 
in the minds and in the hearts even of the infidels’ (ri, p. 645). There is 
thus no reason to doubt that genuine forms of political authority ‘existed 
in the world before the coming of Christ, and are now exercised by many 
infidel and unbaptised peoples’ (t, p. 191). 

The earliest and most extensive development of this insight ~ a develop- 
ment which issued in the first unequivocal defence of the Indians against 
their conquerors - was provided by Vitoria in a remarkable pair of relec- 
tiones which he delivered as public lectures at some time in the 1530s, and 
which evidently caused a considerable sensation at the time (Scott, 1934, 
pp. 84-6). His first lecture (a long essay in three parts) is most directly 
concerned with — and is entitled — The Recently Discovered Indies (The 
second takes up the question of the law of war in relation to the con- 
quests.) Vitoria moves straight to the crucial question of "Whether the bar- 
barians were true lords in relation to private and public affairs’, and 
whether they were maintaining a genuine political society with ‘true 
princes and rulers’ and ‘true ownership of private possessions’ before the 
coming of the Conquistadores (p. 292). He immediately goes on to point 
out that the only way of returning a negative answer to these questions 
would be to embrace an old heresy - one which he associates particularly 
with Wyclif and Hus ~ and to argue that true dominion must always be 
founded in grace (p. 294). Vitoria of course rejects this as a fundamental 
mistake about the law of nature. So he concludes his first section by 
that ‘there can be no doubt that the Indians possessed true 
dominion both in public and private affairs’, and that ‘there is no case at 
all for despoiling either their rulers or their subjects of their property on 
the grounds that they had no genuine dominion over it’ (p. 309). This 
conclusion is corroborated in two later sections of the same relectio, in 
which Vitoria considers two ‘illegitimate titles’ used by the Spanish crown 
in the attempt to justify its conquests in the New World. One is the refusal 
of the barbarians to recognise the fact that the Spanish have been granted 
all rights and jurisdictions over these areas by the Pope. This is very 
sharply dismissed. ‘Even if the barbarians refuse to recognise the power 
of the Pope in this matter, this can scarcely constitute a reason for making 
war on them and seizing their goods, because the fact is that the Pope 
possesses no such power’ (p. 330). The other is the suggested right of 
the Spaniards to make war on the barbarians on the grounds that they 
ought to be forcibly converted. Vitoria simply reverts at this point to the 
pivotal Thomist claim that there is an equal capacity in all men, whether 
or not they are Christian, to establish their own political societies. He is 
thus led to the decisive conclusion that ‘even if the Christian faith 
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has been announced to the barbarians with complete and sufficient 
arguments, and they have still refused to receive it, this still does not. 
supply a reason for making war on them and despoiling them of their 
goods’ (p. 345)- 

Nearly twenty years later, Vitoria's fellow-Dominican Bartolomé de las 
Casas (1474-1566) went on to produce a famous application of these 
arguments when he was chosen to defend the cause of the Indians against 
Sepiilveda at the Valladolid debate in 1550. Las Casas had first visited 
the New World in 1502, where he began by following the brutal way of 
life lived by the colonists. But in 1514 he experienced a sudden revulsion 
against the treatment being meted out to the Indians, and after retiring 
for a time into his Order he went back to America in order to fight on thei 
behalf, only returning finally to Spain in 1547 (Hanke, 1949, pp. 54-71). 
Tt was thus on the basis of an extensive as well as compassionate under- 
standing of the local situation that he offered to defend against Sepúlveda 
the proposition that the Indians ‘fulfilled every one of Aristotle's require- 
ments for the good life’, and thus that the Spanish system of conquest and 
‘enslavement could never be justified (Hanke, 1959, p. 4). 

It is not clear how sympathetically Las Casas's arguments were received 
at the Valladolid debate. It is true that de Soto was one of the judges, and 
that he was well-known, as befitted a pupil of Vitoria's, for his strongly 
anti-imperialist views. Las Casas had already appealed to him to use his 
influence to stop the progress of the conquests, and he had himself com- 
plained to the Council of the Indies about the treatment of the Indians ‘as 
though they were brute animals’.* But it is also true that the judges at 
Valladolid never managed to return a collective verdict, and it seems all 
too probable, had they done so, that the growing financial interests of the 
Spanish crown in the New World might have inclined a majority towards 
Sepiilveda’s side. Nevertheless, the testimony which Las Casas provided 
in his treatise In Defence of the Indians still constitutes an impressive and a 
mainly persuasive document, in spite of the fact that, in his anxiety to 
vindicate every aspect of Indian life, he goes so far as to include a long 
defence of cannibalism and human sacrifice (pp. 185-254). The essence of 
his argument is based on repeating Vitoria's central contention that all 
men, except perhaps a very few barbarians, are equally endowed by God 
with the same reasoning capacities (p. 38). He thus insists at the outset 
that Sepúlveda is fundamentally mistaken in supposing that the Indians 
are barbarians in the strict sense that God ‘has willed them to lack reason’ 
(p. 28). Las Casas concedes that they are of course barbarians in the sense 
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that they are not Christians, but he maintains that this has in no way 
inhibited them from forming a genuine political society with ‘sufficient 
natural knowledge and ability to rule and govern itself’ (p. 38). He 
concludes that, since they have constructed society without benefit of reve- 
lation, there can be no question of using their lack of Christian under- 
standing as an excuse for enslaving them. He agrees that it is of course 
lawful ‘to instruct them in the word of God’ in the hope that they may be 
“lovingly drawn to accept the best way of life! (pp. 39, 49). But he still 
affirms, very much in the manner of Vitoria, that even if they refuse to be 
guided in this way, this provides no reason for proceeding in the way the 
Spanish have in fact proceeded - acting ‘like a ferocious executioner’, 
trying ‘to press them into slavery’ and exploiting them for their own ‘ease 
and pleasures’, all of which he takes to be contrary to the true spirit of 
‘Christianity (p. 40). 

Finally, the ion theorists are able to respond to the 
more insidious and dangerous threat which, as we have seen, they had 
found in Machiavelli's writings, and especially in his suggestion that, in 
considering whether or not to act justly, the prince ought to settle the 
question by adopting whatever course of action seems most likely ‘to 
maintain his state’. The error underlying this impious advice is said to 
be the same, once again, as the fundamental error of the Lutherans. As 
Possevino loftily puts it in his Judgment, Machiavelli is failing to recog- 
nise, no less than the cther leading heretics of the age, that ‘the minds of 
wise men are imbued with a divine and natural light sent from God’, a 
light which enables us to sce that we have a duty as well as a capacity ‘to 
be sure of acting only with the greatest probity’ (p. 129). Ribadeneyra 
makes the same point in his anti-Machiavellian treatise on Religion and 
the Virtues. When we are asked, he declares, to ‘take as our rules what 
authors like Machiavelli write’, we are being asked at the same time to 
"leave the road straight and plain which natural reason itself uncovers for 
us, God teaches us, the most blessed son manifested to us' (p. 252). And 
Suárez reiterates the same argument in the special chapter which he 
devotes to Machiavelli in The Laws and God the Lamgrver. Machiavelli is 
blind to the crucial fact that ‘the civil law must only be constructed out 
of honest materials’, and must be ‘limited by the claims of justice’, never 
simply by the claims of political expediency (t, p. 197). 

As several of these writers perceive, however, it was no longer very 
realistic to respond to the growing threat of ‘Machiavelli’ by simply 
reiterating their basic belief that, as Suárez repeatedly puts it in his attack 
on Machiavelli, the dictates of natural justice ‘form the only possible 
‘materials for true civil law’, so that ‘there must be nothing in the law 





172 CONSTITUTIONALISM AND THE COUNTER REFORMATION 


which directly overturns equity or natural justice’ (t, p. 198). To rest 
content with this response, as Ribadeneyra in particular seems to recog- 
nise, is to ignore the implications of the fact that two rival political 
moralities were by now confronting each other in every commonwealth 
of late sixteenth-century Europe. One was the natural-law theory, which 
Ribadeneyra takes to be 'supported on God himself and on the means 
that he with his paternal providence reveals to the princes’. The other 
was the theory of ‘Machiavelli and the politiques’ (Jos politicos), with its 
impious exhortation to our rulers to imitate both the lion and the fox 
(p. 253). As Ribadeneyra begins by conceding, the difficulty is that be- 
tween these ‘two political ways of thinking” there is virtually no common 
ground, since the truth of the one entails the falsity of the other, and each 
is claimed by its exponents to provide the only correct analysis of the 
moral standards to be applied in political life. The implication for the 
defenders of the natural-law theory was clear: if they were to succeed in 
answering the Machiavellians, they would need to move beyond the 
repetition of their own assumptions; they would need to bridge the gulf 
‘between the two moralities, and attempt as it were to defeat the Machi- 
avellians with their own weapons. 

It is arguable that the Jesuits writing at the end of the sixteenth century 
- notably Possevino and Ribadeneyra, followed by Mariana and Suárez ~ 
constitute the first group of political theorists who clearly grasped the 
'epoch-making challenge of Machiavelli's political thought, especially the 
fact that he had introduced a new political morality in conscious oppo- 
sition to the tenets of Catholic Christianity." The significance of this 
awareness was that it led them to offer a second argument against 
Machiavelli, an argument which was clearly designed to refute his 
manipulative account of political morality in its own terms. As we have 
seen, the earlier humanist attacks on Machiavelli had always insisted on 
the principle that the fundamental aim of the prince must be to uphold 
the dictates of justice at all times. The Jesuits, by contrast, are willing to 
concede that a prince may often be obliged to treat ‘the maintenance of 
his state’ and ‘the safety of his kingdom’ as overriding political values. 
But they argue that, even if we grant these ends, it would still be a mistake 
to suppose that Machiavelli has supplied us with a correct analysis of the 
best means of attaining them. This line of attack appears to originate 
with Ribadeneyra, who insists that the doctrine of ragione di stato is 
‘insane’ as well as impious, since the most prudent course of action to 








* One reason it is worth stressing this point is that none of these writers is discussed or even 
mentioned in Meinecke's classic analysis of the early debates about ‘Machiavelism’; cf. 
Meinecke, 1957, pp. 49-80. 
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follow, in order to maintain one's state, will always be to keep God 
‘pleased and propitious’ by ‘keeping His holy law’ and ‘obeying His man- 
dates’ (p. 253). Machiavelli's image of the hypocrite prince is thus rejected 
on pragmatic as well as moral grounds. It is no less ‘pernicious for the 
conservation of his state than it is abhorrent to God! (p. 277). The same 
allegation is enthusiastically endorsed by Mariana in his account of The 
King and the Education of the King, first published in 1599, which includes. 
a special chapter entitled ‘Mendacity’ (p. 229). Mariana insists that ‘the 
principles of good government depend especially on good faith and truth’, 
which must always be upheld (p. 231). He imagines the objection that 
‘the interests of the commonwealth demand that the prince practise 
deceit and prevarication’ (p. 231). But his immediate response is that ‘in 
the first place, there is no practical use’ in adopting such Machiavellian 
tactics, since ‘there is much more harm than advantage’ to be gained from 
them (p. 232).1 Finally, the same pragmatic considerations are repeated 
by Suárez, who concludes his attack on Machiavelli with the assurance 
that ‘the doctrine of these politiques ( politici) is not in fact of any value 
for the maintenance of a temporal republic or kingdom’, simply because 
‘honesty is in fact of greater power in maintaining peace and political 
felicity’ than anything else (t, p. 198). 
decr era brine’ coe e oe ee = an attack which he 
believen fo be tempered by certain “Machiavellian” cements in Marina's own outlook. fs 


to mention this aspect of Mariana's discussion, and in this way perhaps overestimates Mariana’s 
sympathy for Machiavelli's doctrines. 
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The limits of constitutionalism 


THE RADICAL PERSPECTIVE 


The Thomist philosophers of the counter-reformation have often been 
portrayed as the main founders of modern constitutionalist and even 
democratic thought. Suárez has been hailed as 'the first modern demo- 
crar, Bellarmine has been praised for revealing ‘the true sources of 
democracy’, and the Jesuits as a whole have been credited with ‘inventing’ 
the concept of the social contract and exploring for the first time its 
implications for the theory of justice. There is of course an element of 
truth in these claims. By drawing on their Thomist heritage, the counter- 
reformation theorists not only arrived at a number of radically populist 
conclusions, but also served as the main channel through which the 
contractarian approach to the discussion of political obligation came to 
exercise its decisive influence in the course of the following century. If we 
glance forward, for example, to John Locke’s Two Treatises of Government, 
we find him reiterating a number of the most central assumptions of the 
Jesuit and Dominican writers. He agrees with their analysis of the ius 
naturale, declaring that reason ‘is that law’ and that the same law must 
also be treated as ‘the will of God’ (pp. 289, 376). He agrees with their 
sense of the pivotal role which ought to be assigned to the ius naturale 
in any legitimate political society, describing it as ‘an eternal rule to all 
men’ and insisting that all the enactments of our legislators must be 'con- 
formable’ to its demands. And when he turns to consider how it is possible 
for a political society based on this law to be brought into existence, he 
endorses both the main arguments which the Jesuits and Dominicans had 
already advanced. He offers a classic restatement of their suggestion that, 
in order ‘to understand political power right, and derive it from its 
1 Foe these claims see respectively Fichter, 1940, p. 306; Reger, 1926, p. 129; Jarlot, 1949, 
p. 98; Figgis, 1960, pp. 201-3. 

* For the claim that Locke founds the political society upon the law of nature, 
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original", we must ask ‘what state all men are naturally in’ and recognise 
that this state would be one ‘of perfect freedom’ (p. 287). And he accepts 
that ‘the only way whereby anyone divests himself" of this natural freedom, 
and ‘puts on the bonds of civil society’ is through the mechanism of con- 
sent, by ‘agreeing with other men to join and unite into a community’ 
(pp. 348-9). 

As well as arriving at these conclusions by way of developing their 
‘Thomist heritage, a number of counter-reformation theorists, especially 
in the latter part of the sixteenth century, began to take over several of the 
key features of the theory of /mperium originally outlined by Ockham and 
his disciples. This syncretic approach can be observed first of all in 
relation to their theory of the Church. As we have seen, the Ockhamists 
had mounted a strong attack on the belief - endorsed by a number of 
‘earlier Thomists - that the Pope may be said to enjoy certain direct powers 
to control political affairs. They had countered this assertion with the 
clim that ecclesiastical and temporal government ought to be envisaged 
as virtually separate. It was this radical and secularised outlook, rather 
than the arguments of the earlier Thomists, which now began to be whole- 
heartedly adopted by the Jesuits and Dominicans. Vitoria led the way in 
his relectio on The Power of the Church, maintaining that ‘the temporal 
commonwealth is perfect and complete in itself, and is therefore not sub- 
ject to anything outside itself, otherwise it would not be complete’ (p. 67). 
"The spheres of ecclesiastical and secular authority are thus held to be 
virtually distinct, since ‘even if there were no spiritual power at all, there 
‘would still be an order in the temporal commonwealth’ (p. 71). The same 
argument is later repeated by most of the Jesuits in the same emphatic 
tones. Even Bellarmine, whom Hobbes was later to single out in Leviathan 
as an uncompromising defender of Papal authority, nevertheless concedes 
in his treatise on The Supreme Pontiff that ‘ecclesiastical and political 
power are simply two distinct kinds of power’ (p. 155). And Suárez agrees 
that the two types of authority must be absolutely distinguished, since 
‘civil power is ordained simply to rule political life’, and is thus ‘of no 
different a character than the power to be found in the governments of 
heathen princes’ (1, pp. 195-6). 

All these writers proceed, moreover, to derive the corollary that the 
Papacy cannot possibly be said to possess any direct coercive power over 
secular commonwealths. Vitoria puts the point with remarkable force in 
his relectio on The Power of the Church. To say that ‘the Pope possesses 
direct temporal authority and jurisdiction in the whole world’ is not only 
"indubitably and manifestly false’, but is ‘merely offered as a piece of 
flattery and adulation of the Pope’ (p. 64). The truth is that ‘temporal 
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power does not in the least depend on the Pope’, and that ‘civil authority 
is in no way directly subject! to his control (pp. 65, 66). The same argu- 
ments are again presented, and the same corollaries drawn, by the later 
Jesuit theorists. Bellarmine simply refers us to Vitoria's authority at this 
point in his treatise on The Supreme Pontiff, confirming his conclusion 
that ‘there is no case for saying that by divine authority the Pope possesses 
any direct temporal jarndcion at al (pp 146, 148). Similarly, Suirez 
insists that although a of Papal decrees ~ notably those of Boni- 
fece VT mes appear to condit hs concodum it is clear "in spite 
of what they say” that Vitoria is unquestionably correct to maintain that 
‘the Pope has no direct temporal jurisdictions over the whole world" 
(p. 176). 

"This willingness to endorse the more radical outlook originally associ- 
ated with the exponents of the via moderna can also be observed in relation 
to the theory of political society which the Thomists began to evolve in the 
latter part of the sixtcenth century. One notable innovation was that they 
took over the ‘subjective’ view of rights which had originated with 
‘Ockham and his followers, and had been restated by Almain and Mair at 
the start of the sixteenth century.* It is true that the Dominican theorists 
at first showed themselves highly suspicious of this move. If we turn, for 
example, to de Soto's analysis of the concept of ius at the beginning of 
Book II of his Ten Books on Justice and Law, we still find him maintaining 
very emphatically that ‘justice is to be defined in terms of ius’, and tha 
is to be understood simply ‘as the object of justice’ and not as a subjective 
notion at all (fo 67b). By the time we come to Suárcz's discussion in The 
Laws and God the Lavgiver, however, we find him offering a complete 
endorsement of the subjective view which Mair in particular had already 
developed a century earlier — though without, of course, citing Mair 
authority or that of his Ockhamist predecessors. Suárez's main discussion 
of the issue is presented near the beginning of his opening Book, i 
chapter entitled "The Meaning of /ur' (1, p. 5). He begins by observing 
that ‘ius is frequently taken to be interchangeable with law’, but he argues. 
that ‘it is in fact essential to discriminate between the two terms’ (1, p. 5). 
‘The reason is that ius does not refer merely to ‘that which is right’ ~ as 
de Soto and the earlier Thomists had supposed (1, p. 6). The concept can 
also be used to denote ‘a certain moral capacity which everyone possesses’ 
-a capacity in effect to justify engaging in certain kinds of normative action 
(t, p. 6). So to speak of ius is not merely to speak of ‘rightness’ but also of 
‘rights’ in the sense of having a right in relation to a certain thing" (1, p. 7). 
à BEAR kien. 
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Far from admitting that this is simply to repeat the analysis which his 
great opponent John Mair had already proposed, Suárez seeks to show 
that this way of thinking about the concept of jus is implicit in the civil 
law, and is explicitly invoked at several points in the Old Testament. 
When he turns to provide us with examples, however, his discussion 
becomes very reminiscent of the analysis we have already encountered in 
Mair's Questions and in his History. Like Mair, Suárez argues that in 
speaking of ‘having a right to something’, what we must fundamentally 
avc in nad isthe ies of "hering a certi power over i. And Eke Mair, 
he gives as his main instance the case of 'an owner, who may in this sense 
be said to have a right over his possessions’ (1, p. 6). 

 Suárez's acceptance of this definition is of great importance in relation 
to his political theory, for he also follows Mair and Almain in applying 
this subjective view of rights as a way of answering what he calls ‘the great 
question’ of whether the subjects of a tyrannical ruler may be said to have 
a right to resist his rule. Suárez presents his main discussion of this prob- 
lem in the course of his attack on James I's oath of allegiance, the chief 
topic of his massive Defence of the Catholic and Apostolic Faith. He even- 
tually turns to examine the question at the end of the final Book, in the 
‘course of considering whether the people of England are in fact obliged by 
the oath of allegiance promulgated by their heretical king. As in the dis- 
cussion which Almain had mounted in his Reconsideration, Suárez answers 
the question by way of developing the analogy between the rights of indi- 
viduals and of communities. Just as in the case of an individual person, 
Suárez affirms, ‘the right to preserve one’s life is the greatest right of all 
so in the case of a commonwealth, ‘where the king is actually attacking it 
with the aim of unjustly destroying it and killing the citizens’, there must. 
be an analogous right of self-defence, which ‘makes it lawful for the com- 
munity to resist its prince, and even to kill him, if it has no other means of 
preserving itself” (11, p. 287). 

Suárez first deploys this doctrine in order to set careful limits to the 
possibility of legitimate resistance. He insists that if the ruler is not in fact 
‘engaged in an aggressive war designed to destroy the commonwealth and 
to kill large numbers of citizens’, but is ‘merely injuring the common- 
wealth in other and lesser ways’, then ‘in that case there is no place for a 
defence of the community either by force or by treachery directed against 
the life of the king”. When the life of the community ‘is not actually being 
threatened’ it must suffer in silence (11, p. 287). However, he is quite 
‘emphatic tha, if the community as a whole is in jeopardy, then its right to 

preserve its life against unlawful destruction unquestionably makes it 
erint to res. This highly radic application ofthe sbecive theory 
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is first suggested by Suárez at an earlier point in his Defence, in the course 
of presenting his objections to James I's account of his own sovereignty 
(1, p. 189). Suárez declares that even though a community ‘may have 
transferred its power to its king” in the way King James alleges, it never- 
theless ‘reserves the right to preserve itself” (ius suum conservare). It follows 
that ‘if the king converts his just power into tyranny’ in such a way that his 
rule becomes ‘manifestly pernicious to the entire commonwealth’, then it 
must be lawful ‘for the community to make use of its natural power to 
defend itself” (t, p. 199). The same conclusions are later reiterated in the 
chapter on whether the people of England are obliged to accept the new 
‘oaths of allegiance. Again Suárez cautions that ‘the power of deposing a 
king’ can only be wielded ‘as a method of self-defence when it becomes 
vital for the commonwealth to preserve itself” against imminent destruc- 
tion (1, p. 290). But again he argues that, if the life of the community is 
genuinely at stake, ‘then in virtue of their natural right’ (ex vi juris 
naturalis) it does become lawful for the people to resist. The reason is that 
- as Hobbes was later to express it in Leviathan - the right of self-pres- 
'ervation is one which ‘can by no covenant be relinquished! (p. 272). This 
in turn means that, as Suárez concludes, ‘it must always be understood to 
be exempted from the original contract by which the community transfers 
its power to its king’ (11, p. 290). 

Finally, Suárez raises the grave practical problem which arises out of 
this application of his theory of rights: the problem of where the right to 
resist and depose a tyrannical prince may be said to be located within a 
given community. As we have seen, Mair and Almain had failed to express 
themselves decisively on this point, sometimes appearing to incline to the 
dramatically populist answer that the right must inhere at all times within 
the whole body of the people. Suárez, however, leaves no doubt that the 
right can only be exercised once the most careful deliberations have been 
made by an appropriate representative assembly ‘of the whole common- 
wealth’ (11, p. 290). Only after such an authority has taken ‘public and 
‘communal advice’, has established that the proposed course of action is 
acceptable to the various cities within the kingdom, and has consulted its 
aig ie sat eens Bay apy b peel 
(st, p. 290) 


THE ABSOLUTIST PERSPECTIVE 


Although there are many radical elements in the politcal outlook ofthe 
‘counter-reformation theorists, and LLL 
tributed to the later development of consttutionalit thought, it sil 
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seems a considerable overstatement to think of these writers as the chief 
originators of a modern ‘democratic’ view of politics. To interpret their 
writings in this way is to overlook the fact that, while they were prepared 
to adopt various features of a radical and secularised theory of /mperium, 
they were no less concerned to counteract what they took to be the 
excessively populist concept of sovereignty which the followers of Bartolus 
a5 well as of Ockham had begun to articulate. 

‘This aspect of their outlook can be clearly observed in their account of 
the Church and its proper relationship with political society. One of their 
‘concerns was of course to repudiate Marsiglio of Padua’s heretical sugges- 
thon that all coercive power must be secular by definition, and thus that 
the Church cannot be regarded as a jurisdictional authority at all. Vitoria 
begins his analysis of the relationship between spiritual and temporal 
power in his relectio on The Power of the Church with a sharp attack on 
‘those who exempt secular rulers from the jurisdiction of the Church to 
such an extent that almost nothing in the way of ecclesiastical power is 
left, and even spiritual causes are referred to the civil courts and decided 
there’ (pp. 61-2). His own view, reiterated by all the later counter- 
reformation theorists, is that since ‘secular princes are ignorant of the 
relationship between spiritual and temporal matters, they cannot be 
entrusted with the consideration of spiritual causes’. It follows that, at 
least in this area, the temporal sphere must remain subject to the spiritual, 
and that ‘the Pope must be able to do anything necessary for the conser- 
vation and administration of spiritual affairs’ (pp. 61-2). 

‘As well as emphasising this orthodox view of the Church as a regnum, 
the counter-reformation theorists introduced one crucial reservation into 
their argument about the parallel jurisdictions of the Church and the 
secular commonwealth. Ockham and his disciples had tended to imply 
that, in denying the Papacy any direct power to intervene in temporal 
affairs, they were vindicating the right of any secular ruler to regard him- 
self as virtually autonomous within his own sphere. By contrast, the 
Thomists continued to insist on the almost hierocratic claim that, even 
though the Pope may not have any direct power to control temporal 
affairs, he must nevertheless be admitted to have indirect powers of an 
extremely extensive character. 

It is true that not all the Thomists defended this theory with great con- 
viction. Bellarmine, for example, raises certain doubts about it in his 
treatise on The Supreme Pontiff, as well as repudiating very firmly the 
suggestion — previously advanced by Vitoria - that no clear dividing line 
can be drawn between direct and indirect power. He emphasises that 
"Christ, while living as a man on earth, neither accepted nor wished for 
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any temporal dominion’, and he concludes that since the Pope is Christ's 
vicar on earth, the extent of his power must be limited in a similar way 
(p. 148). It is clear, however, that Bellarmine’s analysis was viewed by 
the Papacy itself as unduly concessive: although The Supreme Pontiff was 
‘condemned by the Sorbonne (and later by Bossuet) as excessively ultra- 
montane, it was treated by Pope Sixtus V as heretical, and was actually 
placed on the Index of Prohibited Books (Brodrick, 1928, 1, pp. 270-6). 
If we turn, by contrast, to the writings of Vitoria or Suárez, we find the 
theory of indirect Papal power being presented in a far more forceful and 
inclusive style. Vitoria insists in his relectio on The Power of the Church 
that the authority which the Pope holds ‘indirectly’ (mediante) ‘over all 
princes’ as ‘a means of attaining the spiritual ends of the Church’ is ‘a 
form of temporal power in the highest degree’ (pp. 76-7). He even adds 
that we must not assume that ‘this temporal power can only be exercised 
indirectly’, since ‘the Pope can also exercise temporal power directly 
vital spiritual issue is at stake (p. 77). Suárez presents the same doctrine 
of ‘indirect? power in his Defence of the Catholic and Apostolic Faith — 
supporting it so fulsomely that he has sometimes been credited with 
inventing the argument (e.g. Wilenius, 1963, p. 113). He treats the ques- 
tion of the Pope's right to act mediante as ‘the very heart and principal 
issue in the controversy’ about James I's oath of allegiance (I, p. 281). He 
answers that the Pope is in fact licensed ‘to exercise coercive power over 
temporal princes’ in two distinct ways (1, p. 281). The first, which ‘even 
Marsiglio of Padua is not so rash as to deny’ is that ‘the Pope is able to 
coerce princes and kings, especially heretical ones, with the ecclesiastical 
penalties of excommunication and even interdict’ (1, p. 283). The other is 
that ‘the power of the Pope also extends to the coercing of kings with 
temporal punishments and even deprivation of their kingdoms’ (1, p. 286). 
This latter conclusion ~ the climax of his attack on James I ~ is based on 
his view of the Pope as a shepherd who has been given the divine injunc- 
tion ‘Feed thy sheep’ (1, p. 286). This means, Suárez claims, that “it falls 
to the Pope not only to correct wandering sheep and bring them back to 
the fold, but also to chase away wolves and defend his flock against its 
enemies’ (1, p. 286). This suggests, by analogy, that “it falls to the Pope to 
defend the subjects of an heretical prince and to liberate them from any 
manifest danger’ to the safety of their souls (1, p. 286). It follows from 
this, Suárez concludes, that the Pope must be able to wield his indirect 
temporal power in such a way as to ‘remove a prince, deprive him of his 
dominion in order to prevent him from harming his subjects, and absolve 
his subjects from their oaths of allegiance’ (1, pp. 286-7). 

"The same urge to set limits to the excessive radicalism of existing consti- 
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tutional theories can be observed even more clearly in the Thomist analysis 
of political society. As we have seen, Bartolus and his pupils, as well as a 
number of Ockham’s followers, had argued that all the powers committed 
to a ruler at the inauguration of a legitimate polity must originally have 
been held by the people themselves. They had thus concluded that, in 
the act of establishing a commonwealth, the citizens never assign their 
ruler any powers greater than they themselves possess: they merely trans- 
fer their existing rights to be exercised on their behalf, and in this way en- 
sure that their ruler remains minor universis, his legal status being that of a 
mere rector or minister of the community. The Thomists, by contrast, 
develop a view of the legal status of rulers which deliberately contra- 
dicts this analysis at every point. 

"This intention can be observed most clearly in the account Suárez 
gives of the community’s power to make laws, the theme of the third Book 
of The Laws and God the Lamgiver. He begins by laying it down in Chapter 
11 that ‘multitudes of men can be thought of in two different ways’. We 
can think of them as ‘gathered together by common consent in a single 
political body’ for ‘the attainment of a given political end’. But we can 
also think of a multitude ‘simply as an aggregate of people’ who ‘do not in 
any sense constitute a political body, and accordingly stand in no need of 
a single ruler or head’ (t, p. 16s). Once this distinction is drawn, Suárez is 
able to state his first major conclusion: as long as we think of men simply 
as an aggregate, and not as members of a political society, it must be a 
mistake ‘to speak of the power of making laws as inhering in them at all’ 
‘They ‘do not formally or properly possess’ any such power, ‘but only 
possess, so to speak, the potentiality for it’ (1, p. 165; cf. Costello, 1974, 
pP. 45-6). 

In his next chapter Suárez corroborates this account by arguing that, 
as soon as a community consents to the establishment of a genuine 
political society, the act of setting up a ruler involves its members in 
creating at the same time a new kind of power over themselves - the power 
of Imperium, the power of the ruler to make laws and wield the sword of 
justice. He begins by repeating that this is a power ‘which does not directly 
appear in human nature, since it does not appear at all until men congre- 
gate together in a “perfect” society and become politically united’ (t, 
p. 167). He then argues that ‘the moment at which this political body is 
constituted’ is also the moment at which this new power ‘comes instantly 
to reside in it by the force of natural reason’ (t, p. 167). This account 
turn allows Suárez to draw his second major conclusion: ‘that a political 
body of men, by the very process of being brought into existence, not only 
‘comes to have power to govern itself, but in consequence comes to have 
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power over its members as well, and hence a special kind of dominion 


and political communities, Suárez is finally able to turn his argument 
against those who had sought to insist on the radically populist claim that 
the status of a ruler in relation to the society over which he rules can 
never be that he is maior universis, but only that he is maior singulis (cf. 


clusion which all the counter-reformation theorists had already empha- 
sised. Vitoria had already argued in his relectio on Civil Power that, since 
‘many powers are lacking’ in a natural community, notably the judicial 
power ‘to kill a man’, it follows that after this form of authority has been 
assigned to a ruler at the inauguration of a commonwealth, ‘the ruler must 
stand above the entire community as well as above cach individual member 
of it’ (p. 193). And de Soto had already agreed that ‘since a prince is head 
of the whole body of the commonwealth’, he ‘must in consequence be 
greater than all its members considered together’ (maior universis), as well 
as ‘greater than all its individual citizens’ (maior singuli) (fo 106a). 
Suárez alludes to these earlier arguments in Chapter IV of Book III ~ in 
the course of drawing ‘corollaries’ from his previous two chapters — and 
proceeds to emphasise their underlying assumptions about the power of 
rulers in relation to the communities over which they rule (t, pp. 168-9). 
The chief corollary he draws is that ‘when a community transfers its 
power to a prince’, he ‘is then able to make use of this power as its proper 
owner’, and must in consequence be treated as ‘above’ and ‘greater than’ 
the whole body of the people (t, p. 171). 

As well as developing a more radical view about the status of rulers, 
many of the followers of Bartolus as well as of Ockham had gone on to 
uphold a correspondingly radical theory about the powers which a com- 
munity may be said to possess over its ruler after the formation of a 
commonwealth. They had argued, as we have seen, that the people never 
alienate their original sovereignty, but only delegate it to be exercised on 
their own behalf; they had concluded that the community must in con- 
sequence be able at all times to bind its ruler to obey the positive laws. 
‘Again it is clear that one of the major concerns of the counter-reformation 
theorists, in developing their own views about community power, was to 
‘counteract what they took to be the highly subversive implications of this 
‘concept of popular sovereignty. 

? Jia re that this farber intention somewhat obere in several recent 
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‘The fullest statement of the Thomist counterattack is again provided 
by Suárez, who takes up the issue in Book III, Chapter IV of The Laws 
and God the Lamgiver, in the course of stating the corollaries of his argu- 
ment about the power to make laws (t, p. 171). He begins by acknowledg- 
ing that according to some authorities ‘all those who exercise human 
legislative powers’ merely ‘have the status of delegates’ (1, p. 171). 
Amongst the theologians who accept this interpretation he particularly 
singles out Panormitanus, who speaks at one point in his commentary on 
the Decretals of the people of Pisa ‘deputing’ their sovereignty to be 
‘exercised on their behalf (1, p. 171). But the most influential proponent 
of this argument, as Suárez correctly recognises, is Bartolus of Saxo- 
Bartolus's commentary on the Digest, Suárez points out 
to this analysis it is possible for a community 








ltimate possessor, but ‘only holds it as a delegate’ 
wield it ‘according to the will of the community’ (t, p. 171). 

Having propounded the Bartolist thesis, Suárez responds without hesi- 
tation that ‘if this analysis is understood to refer to the Emperor, or to 
kings or other princes, then it constitutes a false doctrine’ (t, p. 171). The 
reason is that in all these cases ‘the power of the community is transferred 
absolutely’ to its ruler (simpliciter translata est), so that ‘it can never be 
said to be held in a merely delegated form’ (t, p. 171). It follows that we 
can never speak of the community's action ‘in transferring the power of 
the commonwealth to the prince’ as an act of delegation which leaves the 
community itself in ultimate control. On the contrary, we are bound to 
agree that ‘such a transfer is not an act of delegation but rather a kind of 
alienation’ (non est delegatio sed quasi alienatio), as a result of which the 
ruler ‘is granted absolute power, to be used by himself or his agents in 
whatever manner he may think fit (1, p. 171). 

Finally, this entails for Suárez the further corollary that no ruler can 
ever be said to be bound by the laws of the community over which he 
rules. This implication is finally spelled out in the concluding chapter of 
Book III, which is entitled "Whether a legislator is obliged to obey his 
own laws’ (t, p. 288). Suárez first cites what he describes as ‘the common 
view’ of the civil lawyers to the effect that ‘since the prince has no 
superior’, it follows that ‘there is no one by whom he can be compelled’, 
even though one might wish to say that ‘he ought in conscience to follow 











[aniey over is ruler can be expressed by saying tha "be is is dieu — highly misleading 
Contention which has been repeated by a number of more recent commentators. See Figgis, 
1960, p. 201 and cf. Fichter, 1940, p. 306; Hamilton, 1963, pp. 160, 162. 
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the laws which he promulgates’ (1, p. 289). He then offers to defend the 
proposition that ‘the common view is also the correct one’ (t p. 296). He 
approvingly mentions Aquinas's dictum to the effect that ‘the positive 
laws can hardly bind the prince’, since ‘the prince has no superior’ and it 
makes no sense to speak of him ‘binding himself" (1, p. 292). And although 
he agrees with the jurists that the prince has a moral duty to obey whatever 
laws he makes, he ends by endorsing very strongly their basic contention 
that, should he fail to do so, there is no action which can be taken, since 
there is no one by whom the prince can be lawfully coerced or judged (1, 
p. 295). For Suárez, no less than for Aquinas, there is no escaping the fact 
that ultimately ‘the prince must be legibus solutus, free from the coercive 
power of the positive laws’ (t, p. 296). 

This counter-attack on the Bartolist theory of Imperium was destined to 
be of considerable ideological as well as intellectual significance. Accord- 
ing to Suárez, the act performed by a free people in constituting a ruler 
must be interpreted — in the manner later discussed by Grotius and 
especially Hobbes — as an act not merely of transferring but also of abro- 
gating their original sovereignty. At an ideological level, the importance 
of this claim was that it served to accommodate the natural-law theory of 
the State, with its emphasis on the original freedom of the people, to the 
political climate of late sixteenth-century Europe, with its growing 
emphasis on the absolute powers of the prince. At an intellectual level, 
the no less important result was the establishment of a vocabulary of con- 
cepts and an accompanying pattern of political argument which Grotius, 
Hobbes, Pufendorf and their successors all adopted and developed in 
building up the classic version of the natural-law theory of the State in the 
course of the following century. 
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The duty to resist 


In 1554 John Knox sought an interview with Heinrich Bullinger, Zwingli's 
successor at Zurich, in order to put some deeply troubling questions to 
him about the limits of political obligation. One of Knox's questions was 
"Whether obedience is to be rendered to who enforces 
idolatry and condemns true religion’ (p. 223) Bullinger was clearly much 
alarmed by the implications of the enquiry, and answered that it was ‘very 
difficult to pronounce’ on such a topic, that he would need to have ‘an 
accurate knowledge of the circumstances’ before he could offer any advice 
at all, and that even then ‘it would be very foolish’ to try to say ‘anything 
specific upon the subject’ (p. 225). Bullinger's sense of panic is not sur- 
prising, but nor is Knor's sense of urgency. For Knox was asking the 
question against a background of growing fears about the whole future of 
the Protestant faith. After years of vacillation and compromise, the 
Catholic rulers of northern Europe had turned with violence against the 
reformers, and by the time of Knox's agonised enquiries they were 
engaged on a policy of reimposing religious unity by force. 

‘The first country to experience this dramatic volte face was Germany. 
‘Abandoning any further attempts to negotiate with the princes of the 
‘Schmalkaldic League, Charles V moved his armies down the Rhine in 
1543 and began to make plans for a holy war against the heretics. First he 
signed a secret anti-Lutheran pact with Francis I, securing his compliance 
or at least neutrality; next he gained a promise of money and arms from 
Pope Paul III; and finally he succeeded in detaching the Protestant Duke 
Maurice of Saxony from his co-religionists by offering him John Frederick 
of Saxony’s lands in return for supporting the Imperial crusade (Elton, 
1963, pp. 242-8). These preparations panicked the Schmalkaldic League 
into mobilising in July 1546, a move which brought them swift and total 
defeat. Charles won a crushing victory over their combined forces at 
sire ks nt pei cie cat and Ridley, 1968, pp. 178-9. For Knox's ques- 
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Mühlberg in April 1547: John Frederick of Saxony was captured, and 
within a week Philip of Hesse, enticed to the Imperial court by a trick, 
was also placed under arrest. Charles then summoned a Diet to meet at 
Augsburg in 1548, in the course of which he promulgated an ‘Interim’ 
‘outlawing the Lutheran Church throughout the Empire. Luther himself 
had died in 1546, but a number of the other leaders of the German 


to flee to England. After nearly thirty years of temporising and conciliation, 
it seemed that the Lutheran movement might be about to be stamped out 
(Elton, 1963, pp- 248-50). 

Less than five years later, the progress of the Reformation in 
was brought to an even more sudden halt. At Henry VIII's death in 1547 
the Protestants had effectively come to power: a number of avowed 


himself (Elton, 1955, p. 210; Walzer, 1965, p. 62). When Mary succeeded 
her brother in 1553, however, there was a sudden and devastating 
The first session of Parliament reversed all the Church legislation of the 
previous reign. Cranmer was arrested on a charge of high treason, and 
Reginald Pole returned from twenty years’ exile to take his place as Arch- 
bishop of Canterbury (Schenk, 1950, pp. 128-39). Over two thousand 
beneficed clergy were dispossessed in 1554, and in the following year 
Stephen Gardiner, as Lord Chancellor, authorised the start of the per- 
secutions which were later to win his sovereign the title of ‘Bloody Mary” 
amongst generations of Protestants (Loades, 1970, pp. 138-66). Many 
leading reformers managed to escape to Switzerland, but over three 
hundred were arrested and burnt, including Hooper, Latimer, Ridley 
and Cranmer himself (Loades, 1970, p. 232). As in Germany, it seemed 
that the Catholic Church might be about to obliterate its enemies by 
force. 

By this time a similar crisis had struck the Reformation in Scotland. 
During the 15406, as a result of the ascendancy of the English after their 
victory at Solway Moss, the Scots had nearly achieved a ‘full and godly’ 
Reformation with the blessing of their government. Cardinal Beaton, the 
Catholic Archbishop, had been removed from office and imprisoned in 
1543; the Scottish Parliament had voted to permit the circulation of ver- 
nacular Bibles in the same year; and a number of Lutheran preachers, 
including Rough, Wishart and Williams, had begun to attract massive 
popular followings (Donaldson, 1960, pp. 30-1). After 1547, however, the 
aggressive behaviour of the Protector Somerset drove Scotland to ally with 
France, in consequence of which the Catholic Church regained its former 
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ascendancy. In 1547 a French naval force cornered many leading Protes- 
tants at St Andrews, laid siege to the city and carried off its more intransi- 
gent defenders — including John Knox — to serve as galley slaves (Ridley, 
1968, pp. 59-63). In 1548 the young Queen of Scots was betrothed to the 
Dauphin, after which she left Scotland to be brought up as a good Catholic 
in France. In 1554 the regent Arran, suspected of Protestant sympathies, 
was deposed and replaced by the Catholic Queen Mother, Mary of Guise. 
And in the following year, as in England, the persecutions began, culmi- 
nating in a trial of the leading Protestant preachers in 1558 (Brown, 1902, 
Pp. 48-9). 

During the same period the Protestant communities in France suffered 
an even more crushing series of reverses. At first the reformers had 
entertained some hopes of converting the French court to their cause. 
Francis I had flirted with the new heresies, while his sister Marguerite 
d'Angouléme had become deeply involved with the Biblical humanists at 
Meaux, as well as serving as a patron to some of the earliest French 
Calvinists (Salmon, 1975, pp. 85-6). By the end of the 1530s, however, 
the king’s attitude seems to have hardened. In 1540 he promulgated the 
Edict of Fontainebleau, calling on his Parlements to seek out and execute 
all manner of heretics, a policy which was duly pursued with increasing 
ferocity in the closing years of his reign (Lecler, 1960, tt, pp. 24-6). When 
Henry II succeeded in 1547, the persecutions were further intensified. 
In the year of his accession he instituted the Chambre Ardente, a special 
court for the trial of heretics, which secured over five hundred convictions 
within its first three years (Léonard, 1965-7, tt, p. 110). And in 1557 he 
proclaimed in the Edict of Compiègne that the sole punishment for 
would hereafter be death (Lecler, 1960, 1t, p. 29). Finally, when Henry I 
died in 1559 the control of the government fell into the hands of the 
militantly Catholic Guises, who became regents for the young King, 
Francis II. They promptly instituted a new wave of persecutions which 
were so savage that within two years they succeeded in pushing the 
country into the maelstrom of religious war (Neale, 1943, pp. 46, 57). 


THE DEVELOPMENT OF LUTHERAN RADICALISM 
Confronted with this sudden and deepening threat to their very existence, 
how did the Lutheran and Calvinist communities react? If we turn first 
to consider the Calvinist response, we find that at the outset of the crisis 
their leaders were almost wholly unprepared to defend their Church with 
either the pen or the sword. They remained firmly committed to a theory 


of passive political obedience, a theory very similar to the one originally 
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developed by the Lutherans in the course of the 1520s. This applies par- 
ticularly to Calvin himself. At the time when the first religious war against 
the Protestants broke out in Germany in 1546, the only major pronounce- 
ment on politics which Calvin had produced was the chapter on Civil 
Government at the end of his Institutes of the Christian Religion, first pub- 
lished ten years before. This barely offered any support to the idea of 
actively resisting a ruler who might be secking - in Knox's phrase — 

to enforce idolatry or condemn true religion. It consisted of an almost 
completely uncompromising statement of the need to obey, and in no 
circumstances to resist, all duly constituted authorities. 

Tris true that Calvin's doctrine of non-resistance is not a wholly unyield- 
ing one, and it seems a slight exaggeration to suggest, as Cheneviére has 
done, that his position allows ‘no rights at all against the magistrate’ 
(Cheneviére, 1937, p. 325). Calvin is at all times a master of equivocation, 
and while his basic commitment is unquestionably to a theory of non- 
resistance, he does introduce a number of exceptions into his argument. 
First he makes two concessions which were commonly allowed even by 
the most committed exponents of passive obedience. One is that, as he 
expresses it in his closing paragraph, ‘in that obedience which we have 
shown to be due the authority of rulers, we are always to make this 
‘exception, indeed, to observe it as primary, that such obedience is never 
to lead us away from obedience to him, to whose will the desire of all kings 
‘ought to be subject’ (p. 1520). The other concession, inserted into every 
edition of the Institutes after 1539, is that if the people ‘implore the lord's 
help’, God may sometimes respond by raising up ‘open avengers from 
among his servants’, arming them ‘with his command to punish the 
wicked government and deliver his people, oppressed in unjust ways, 
from miserable calamity’ (p. 1517). As well as these fairly orthodox con- 
cessions, Calvin also permitted two further and much less usual exceptions 
to his general rule of obedience. He first canvasses the possibility of popu- 
lar magistrates resisting in the name of the people. It is sometimes claimed 
that this dramatic and strategically-placed suggestion was only added in 
later editions of the /nstitutes,* but in fact the whole discussion is already 
present in the original version of 1536, and reappears unaltered in every 
‘subsequent edition of the book. And finally, there is no doubt that, in the 
edition of the Institutes in 1559, Calvin begins to change 
his mind. This never prompts him to state a clear and unequivocal theory 
of revolution, but it certainly results in a tendency, as Filmer shrewdly 
observes in Patriarcha, for Calvin to ‘look asquint’ at the possibility of 
justifying active resistance to lawful magistrates (p. 54). 

* See for example Morris, 1953. p. 156; Kingdon, 1955, p. 95- 
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When due weight has been given to all these exceptions, however, the 
fact remains that, until the closing years of his life, Calvin's political 
stance, no less than Luther’s in his early works, remained firmly anchored 
to the Pauline doctrine of absolute non-resistance. It is important in this 
connection to recall that the chapter on Civil Government in the /nstitutes 
was first published within two years of the radical social experiments 
which had been conducted by the Anabaptists and commended in such 
documents as the Schleitheim Confession of Faith. Calvin begins his 
chapter (p. 1485) by denouncing these ‘insane and barbarous men’ who 
‘furiously strive to overturn this divinely established order’ of govern- 
ment, and much of his ensuing discussion takes the form of a running 
battle against the assumptions of the Anabaptists, including their denial 
of magistracy, their pacifism and their rejection of due processes of law." 
To counter what he calls the ‘outrageous barbarity’ of these ‘fanatics’, 
Calvin turns first to defend the necessity and godliness of ‘the office of the 
magistrate’ (pp. 1488, 1489). He begins by underlining the fact that ‘it 
has not come about by human perversity that the authority over all things 
on earth is in the hands of kings and other rulers’ (p. 1489). He cites 
St Paul's celebrated formula in the Epistle to the Romans, insisting that 
all power ‘is an ordinance of God, and that there are no powers except 
those ordained by God’, since all princes are ‘ministers of God’ and are 
"wholly God's representatives’ (pp. 1489, 1490). This means that Calvin 
is relatively uninterested in questions about the best form of government. 
He concedes in Aristotelian vein that ‘a system compounded of aristo- 
cracy and democracy far excels all others’, but he soon reverts to stress- 
ing what he takes to be the far more important point that ‘although there 
is a variety of forms’ of magistracy, ‘there is no difference in this respect, 
that we must regard all of them as ordained of God’ (pp. 1492, 1493)- 
After analysing the concept of law, which takes up the middle of his 
chapter, Calvin turns to discuss the implications of his views about the 
office of the magistrate. The first implication, and ‘the first duty of sub- 
jects towards their magistrates’ is that they ought ‘to think most honour- 
ably of their office’ (p. 1509). The next is that they ought not only to be 
obedient, but also to avoid any gratuitous political activity, taking care 
not to ‘intrude in public affairs, or pointlessly invade the magistrate's 
office’ (pp. 1510, 1511). But the main implication is that the commands of 
the magistrate must never be resisted. Calvin is absolutely emphatic on 
this crucial point. "Let no man deceive himself here. For since the magis- 
trate cannot be resisted without God being resisted at the same time, even 





? See respectively pp. 1499-1; 1499-1500; 1505-8. It has been suggested that Calvin is actually 
alluding at various points to the Schleitheim Confession; cf. pp. 14870. and 14920. 
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though it seems that an unarmed magistrate can be despised with impunity, 
still God is armed to avenge mightily this contempt towards Himself” 
(p. 1511). 

Calvin concedes, however, that he has been concentrating up to this 
point on the case of a magistrate ‘who truly is what he is called, that is, a 
father of his country’ (p. 1511). This leaves open the question of whether 
a similar duty of non-resistance is owed to those who wilfully neglect or 
deny the duties of their office. But the answer in this case is no less 
unequivocal than before. ‘We are not only subject to the authority of 
princes who perform their office towards us uprightly and faithfully as 
they ought, but also to the authority of all who, by whatever means, have 
got control of affairs, even though they perform not a whit of the princes? 
office’ (p. 1512). Calvin admits that this hard doctrine ‘does not so easily 
settle in men’s minds’, but this only prompts him to repeat it with greater 
‘emphasis (p. 1513). Even ‘a very wicked man utterly unworthy of all 
honour’ must be ‘held in the same reverence and esteem by his subjects’ 
as ‘they would hold the best of kings if he were given to them’ (p. 1513). 
‘The reason is that ‘they who rule unjustly and incompetently’ have been 
raised up by God ‘to punish the wickedness of the people’ (p. 1512). This 
means that even tyrants are deliberately ordained by God to fulfil his 
designs, and are no less ‘endowed with that holy majesty with which he 
has invested lawful power’ (p. 1512). This in turn means that even if ‘we 
are cruelly tormented by a savage prince’, or ‘vexed for piety's sake by one 
who is impious and sacrilegious’, the same hard lesson still applies: we 
are ‘not allowed to resist’, but must turn the other cheek, recognising that 
‘no command has been given’ to us except ‘to obey and suffer’ (pp. 1514, 
1516, 1518). 


By contrast with the Calvinists, the Lutherans found little difficulty in 
defending the idea of active resistance to their lawful overlord when they 
decided to declare war on Charles V in 1546. They had already built up 
a considerable stock of radical arguments about the justifiability of political 
violence when they had first contemplated the possibility of resisting 
the Emperor some sixteen years before. This earlier crisis had arisen out 
of Charles V's manoeuvrings at the Diet of Speyer in 1529. Despite his 
preoccupations with Francis I and with the Turkish advance in the course 
of the 1520s, Charles had never given up his intention, originally an- 
nounced at the Diet of Worms in 1521, of pushing the Lutherans by 
force back into the unity of the Catholic Church. In 1529 it seemed that 
his opportunity had at last arrived. The threat of an invasion by Francis I 
was neutralised: Charles inflicted a decisive defeat on the French in June, 
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as a result of which they signed the Peace of Cambrai in the following 
month (Brandi, 1939, p. 279). And the threat of an invasion from the east 
was suddenly removed: the Turks failed in their assault on Vienna, and 
soon began to withdraw their armies back into Hungary (Grimm, 1954, 
p. 198). It was against this background of growing military and diplo- 
matic success that Charles convened the Imperial Diet to meet at Speyer, 
and demanded that all the concessions previously made to the Lutherans 
should now be withdrawn. The Lutherans replied with a formal protest 
(hence the name Protestant) which was presented in the name of six 
princes and fourteen cities, the moving spirits being John of Saxony, 
George of Brandenburg-Ansbach and the young Philip of Hesse, who 
‘emerged at this point as by far the most militant of the Lutheran princes. 
But the Catholic majority remained unmoved by the protest, and pro- 
ceeded to draw up a resolution of the Diet in which they agreed to insist 
that the Edict of Worms outlawing the Lutheran heresy should be 
imposed forthwith, if necessary by force (Brandi, 1939, pp. 297-303). 

Te was at this moment that the leaders of the Lutheran Reformation. 
squarely confronted the problem of active resistance. They had never 
doubted the lawfulness of resisting if they were attacked by another prince, 
but the far graver question which now arose was whether it was lawful in 
the same way to form a defensive alliance to resist the Emperor himself, 
if he were now to attack them as the leader of the Catholic majority. The 
initiative at this dangerous moment was taken by Philip of Hesse, who 
appears to have debated the issues with a number of sympathetic legal 
experts. The outcome was an ingenious restatement of the feudal and 
particularist theory of the Imperial constitution — the theory in terms of 
which, as we have seen, the Electors had already resisted and removed the 
Emperor Wenzel in 1400. As interpreted by the Hessian jurists, this view 
of the constitution enabled them to perform two vital ideological tasks: it 
legiimatd the idea of armed resistance to the Emperor, but it managed at 


powers that be are ordained of God’, but he proceeds to modify this 
‘orthodox assumption in two crucial respects. He first of all maintains that. 
St Paul must have intended to refer to all territorial sovereigns, so that his 
doctrine must be taken to apply to all jurisdictional powers within a given 


+ For these letters see Schubert, 1909, esp. pp. 287-9 and cf. Luther, Letters, ed. Krodel, 
‘vol. 49, PP. 255 
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kingdom or Empire. The venerable dispute between Azo and Lothair is 
thus revived and applied at this point to vindicate the right not merely of 
the electors, but of all the territorial princes, to regard themselves 
powers ordained of God, wielding the ius gladii on their own behalf. 
Philip's other crucial modification of the apostolic doctrine is that all these 
powers are said to be ordained to perform a particular office, a stipulation 
which is taken to include the duty of observing a number of legal obli- 
gations towards each other, as well as ensuring the well-being and sal- 
vation of their own immediate subjects. Once these modifications are 
introduced, the idea that it may be lawful to resist the Emperor readily 
follows. It is evident that any wielder of /mperium must have the legal 
right to defend himself against any violations of the treaties he may have 
concluded with another sovereign power. But it is now asserted that the 
Emperor and the princes stand in just such a legal relationship with each 
other, and not in a relationship of ruler and ruled. The conclusion is thus 
that if the Emperor oversteps the bounds of his office by persecuting the 
gospel or offering violence to any of the princes, he must be in breach of 
the obligations imposed on him at his election, and can thus be lawfully 
opposed." 

Nothing at first came of Philip's militant move. One reason was that it 
still seemed to most of the Lutheran leaders worth waiting upon events, 
especially after the Emperor agreed to summon a new Diet to meet at 
‘Augsburg in 1530, promising to appear in person and give ‘a charitable 
hearing’ to the Lutheran case (Brandi, 1939, pp. 303-16). But the main 
reason was that the leading Lutheran theologians still found themselves 
completely unable to overcome their scruples about the idea of forcible 
resistance (Baron, 1937, pp. 416, 423). When the Elector John of Saxony 
consulted Luther about the letter he had received from Philip of Hesse, he 
received an unyieldingly conservative response.* Luther explicitly repudi- 
ates the Landgrave’s suggestion that the Emperor is no more than ‘a 
sovereign of equal standing’ with the princes, insisting on the contrary 
that ‘the Emperor, of course, is the lord and governmental superior of 
these sovereigns’ (pp. 258, 259). He goes on to reiterate the orthodox and 
wholly passive conclusion that ‘even if it were the Emperor's intention to 
proceed against the gospel with force’, it would still be impossible ‘with a 
good conscience’ to ‘bring troops into the battlefield’ (p. 257). The 
Elector appealed to Luther again early in 1530 about the same question, 
but again he found him adamant in his stance. ‘It is in no way proper for 
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anyone who wants to be a Christian to stand up against the authority of 
his government, regardless of whether that government acts rightly or 
wrongly’, for even if ‘his Imperial Majesty acts unjustly and operates 
contrary to his duty and oath, this does not nullify the authority of the 
Imperial government, nor does it nullify the necessity of obedience" 
(p. 257). 

The situation began to look far more threatening for the Lutherans, 
however, after the meeting of the Diet in 1530. The Augsburg Confession 
which Melanchthon had drawn up in the hope of reaching a compromise 
with the Catholic princes was finally rejected in August, when Charles V 
ordered a Refutation to be read aloud to the assembled Diet, and thereafter 
refused to engage in any further argument (Reu, 1930, pp. 124-7). By the 
end of the following month the Catholic majority had agreed to a reso- 
lution demanding that all Lutherans should return to the unity of the 
Church by the following Easter, and that all Lutheran preaching should in 
the meantime be suspended (Reu, 1930, p. 133). The Diet concluded with 
an agreement by the Catholic princes to form a league for the defence of 
the Empire, a move which deliberately posed a direct military threat to the 
Protestants. It is true that, due to the re-emergence of the Turkish threat 
in 1531, together with the revival of the dangerous alliance between the 
Pope and the French in 1532, the impetus of this attack was not in fact 
sustained, Nevertheless, the situation at the end of 1530 looked extremely 
alarming, and prompted Philip of Hesse to revive his idea of a defensive 
alliance, thereby reviving the underlying question of whether the Emperor 
could ever be lawfully opposed. Knowing Luther's influence on John of 
Saxony, Philip wrote to Luther in October 1530, outlining his consti- 
tutional theory of resistance and trying to persuade him to overcome his 
doubts about the idea of a Protestant League (pp. 433-4). He also wrote 
at the same time directly to John of Saxony, as well as to his Chancellor 
Gregory Brück (c. 1483-1547), urging them to accept his scheme for a 
Protestant alliance, and asking them to accept his underlying claim that it 
was in fact possible for armed resistance to the Emperor to be justified 
(p. 430). 

‘This time John of Saxony clearly felt a far more urgent sense of crisi 
and decided to consult with Briick and his other jurists about the possi- 
bility of endorsing Philip's conclusions. The outcome was that, at the end 
of October 1530, Brück and his staff presented the Elector with a brief 
in which the idea of ‘violent resistance’ to the Emperor was finally and 
unequivocally justified. While Brück was now prepared to accept the 
implications of Philip's federal interpretation of the Imperial constitution, 
however, he made no use of such constitutional arguments himself. He 
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preferred to rest his case entirely on an adaptation of the private-law doc- 
trine that in certain circumstances the use of violence need not constitute 
an injury. As we have seen, there were several points in the civil and canon 
law where it was treated as justifiable to repel unjust force with force. The 
doctrine which Briick chose to invoke was the canonist claim that it may 
sometimes be legitimate to resist an unjust judge. It is of course true that 
those canonists — such as Panormitanus - who had strongly defended this 
possibiliy had exclusively been concerned with the question of legal 
rather than political violence. But it was only necessary to insist that the 
status of the Emperor was in effect that of a judge for Panormitanus's 
arguments to apply directly to the case. This is accordingly the move 
which Brück proceeds to make. His brief is entitled Whether itis lawful to 
resist a judge who is proceeding unlawfully. He first gives his answer in 
general terms, with copious citations from the canon law - perhaps chosen 
with an eye to condemning the Imperialists out of the mouths of impec- 
cably Catholic writers whose authority they would find it hard to repudi- 
ate, There are said to be three types of case in which ‘itis possible for a 
judge to be resisted with violence’. The first is ‘where there has been an 
‘appeal’, The second is ‘where the judge proceeds outside his lawful juris- 
diction’ and the resulting injury is ‘notorious’ and ‘irreparable’. The third 
is ‘where the judge proceeds according to his jurisdiction, but unjustly, 
and where the charge is irreparable’ (pp. 63-5). The first of these situ- 
ations happens to be ii it to Brück's case, but the main weight is laid 
‘on the other two possibilities, both of which are treated in terms of the 
lawfulness of defending oneself against unjust force. Both cases are 
treated, that is, as situations in which, either by the suspension or the 
inherent limitations of the judge's authority, ‘he is no longer acting as a 
judge in the relevant matter but merely as a private person’ (non est 
judex . ..sed privatus), so that it becomes lawful to resist him in the same 
way that one would resist and defend oneself against any other private 
person offering one unjust violence (p. 66). Brück next proceeds to the 
facts of the present case. The Emperor is seeking to impose his judgment 
in matters of faith. But even if this were within his competence, ‘ 
diction has been suspended’, since ‘the princes and the cities are appeal- 
ing not merely to the Emperor but to a General Council of the Church’ 
(p. 65). The fact is, however, that ‘in matters of faith the Emperor has 
absolutely no jurisdiction at all’, since ‘he is not a judge in such affairs? 
(pp. 65-6). These propositions are then taken to license the conclusion 
that resistance is unquestionably justified in the present circumstances. 
“The injustice of the Emperor’ is said to be ‘notorious and indeed far 
‘worse than notorious’ (p. 66). But it has already been laid down that ‘it is 
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lawful to resist a judge’ in such circumstances, even if the case falls within 
his jurisdiction, provided that ‘he is proceeding unjustly, or else there has 
been an appeal from his judgment" (p. 66). This is said to establish that 
"it must a fortiori be lawful to resist? when — as in the present case - the 
judge in question “is no longer a judge at al but merely has the status of 
‘a private citizen’ who is inflicting ‘notorious injuries’ (p. 66). 





By the end of 1530, Luther and the other leaders of the German 
Reformation thus found themselves confronted with two distinct theories 
alleging the lawfulness of opposing the Emperor - the constitutionalist 
theory of the Hessians, and the private-law theory of the Saxon jurists. 
They also found themselves urged on all sides to reconsider their scruples 
about the idea of forcible resistance. The outcome was that, at the end of 
October 1530, the leading Lutheran theologians - Melanchthon, Jonas 
and Spalatin as well as Luther himself — all suddenly capitulated. Although 
they made no reference to the arguments put to the Elector of Saxony by 
Philip of Hesse, they now pronounced themselves willing to endorse the 
theory of resistance outlined by Brück in his most recent brief. 

There had been one or two earlier hints that the theologians might be 
prepared to change direction in this way. Johann Bugenhagen (1485- 
1558) had tentatively suggested, in a letter which he sent to the Elector 
of Saxony in September 1529, that if the Emperor were to exceed the 
bounds of his office and to act ‘like a Turk and murderer’, then it might be 
argued that he was ‘no longer a lord’ or a genuine magistrate (Scheible, 
1969, pp. 25-9). Luther had begun to wobble in a similar direction as 
early as August 1530, when he suggested in a letter to Brück that one might 
distinguish between genuine acts of the Emperor and the acts of ‘tyrants’ 
who may attempt to ‘use the name of his Imperial Majesty’ (p. 398). It 
remains essentially correct, however, to say that the first formal acceptance 
of the idea of forcible resistance by orthodox Lutherans can be precisely 
dated to the end of October 1530. As soon as John of Saxony received 
Brück's brief, he asked for a conference between the jurists and the 
theologians to discuss its arguments. As a result of this debate, which was 
held at the Palace of Torgau between the 2sth and the 28th of October, 
Luther issued a formal capitulation, written in his own hand and signed 
by Melanchthon, Jonas and Spalatin as well as by himself. They accept 
that the question of lawful resistance ‘has been settled by these doctors 
of law’ and that ‘we certainly are in those situations in which . . . one may 
' These details are owed to Hortleder, 1645, u, p. 8a. He misdates the document, however, to 
A For the correct details see Luther, Werks, vol. 47, ed. Sherman, p. 8 note, and for the 
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resist the governing authority’. They explain away the fact that ‘until now 
we have taught absolutely not to resist the governing authority' by 'the 
fact that we did not know that the governing authority's law itself grants 
the right of armed resistance’. So they conclude that since they have 
‘always diligently taught that this law must be obeyed’, it follows that ‘in 
this instance it is necessary to fight back, even if the Emperor himself 
attacks us’, 

It has often been argued that, in spite of this capitulation, we should not 
treat too seriously the suggestion that Luther and his followers genuinely 
changed their minds at this point on such a fundamental issue as the 
theory of non-resistance. Mesnard remarks that he ‘does not consider the 
position taken up by Luther in 1530 as spontaneous’, since ‘its acceptance 
by Luther was literally extorted from him’ under the pressure of the 
immediate political crisis (Mesnard, 1936, p. 228). Baron similarly claims 
that Luther acted ‘unwillingly and under compulsion’ and emphasises that 
his response really took the form of a concession that the theologians were 
not competent to judge the issues, rather than being a positive endorse- 
ment of the position the jurists had taken up (Baron, 1937, p. 422). 

There is no doubt that the theologians had good reason to feel suspicious 
of the thesis advanced by Brück and his staff. They must have been greatly 
embarrassed by the elaborate invocations of canon law, and they appear 
to have been alarmed by the radical implications of Brück's willingness to 
make use of private-law arguments. By resting his case on the proposition 
that a ruler who exceeds the bounds of his office automatically reduces 
himself to the status of a felonious private citizen, Brück had in effect 
sought to vindicate the lawfulness of political resistance on the grounds 
that it is always legitimate for an individual to repel unjust force - that 
no one is obliged to turn the other cheek. By alludi this way to the 
position of the individual under private law, however, he appeared to be 
implying that it might be lawful for private citizens, and thus for the 
whole body of the people, to engage in acts of political violence, an 
implication which the Lutherans were of course anxious to avoid at all 
costs. The dangers were explicitly spelled out by Martin Bucer (1491- 
1551) in his Explication of St Matthew's Gospel, which he first published 
in 1527, and republished with suitable additions at the time of the 1530 
crisis. While he was concerned to vindicate the lawfulness of resistance, 
he was no less concerned to repudiate any suggestion that ‘even a private 
individual may lawfully repel with force the force of a prince or magis- 
trate! (vim vi... repellere). This led him, both in his Explication and in his 
later Commentaries on the Book of Judges, to mount a direct attack on the 
private-law theory of resistance. He insists that ‘to say those who are 
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oppressed in our own day by tyranny would be acting lawfully if they 
repelled it with force themselves’ (si vi cam a se repellant) would simply 
be to introduce a calamitous confusion between ‘the office of private 
individuals’ and ‘the office of public powers’, and in consequence to 
obscure the crucial fact that ‘it is never lawful for private individuals to 
repel any force with force, but only those who have been granted the 
sword’ by the ordination of God himself." 

Tt still seems misleading, however, to argue that the adoption of a 
radical political stance by the leaders of the Lutheran reformation at the 
time of the Torgau conference represented nothing more than a tem- 
porary aberration in a moment of crisis. This is to overlook two important 
contributions to the development of the theory of resistance which were 
made by a number of leading Lutheran theologians both at the time of the 
1530 crisis and throughout the rest of the decade. 

The first was that, even after the immediate crisis had passed, the 
Lutherans not only continued to endorse the private-law theory of resis- 
tance, but even began to revise and develop it. This is true in the first place 
of Luther himself. When Lazarus Spengler wrote to accuse him in Febru- 
ary 1531 of ‘recanting his former opinion that resistance to the Emperor 
was wrong’, Luther replied by reiterating his acceptance of the private- 
law argument. He admits that the jurists “did not satisfy me’ when they 
merely ‘alleged the maxim that force might be repelled with force’. But 
he goes on to stress that they also ‘pointed out that it was a positive 
Imperial law that “in cases of notorious injustice the government might 
be resisted by force” *. His defence is thus that he was merely accepting 
what ‘the law commands’ when he accepted that, ‘if the Emperor had 
thus limited himself", then it must of course be legitimate to ‘resist him 
by force’ (Smith, 1911, p. 217). Shortly after this, moreover, Luther pub- 
lished his Warning to his Dear German People, in which he offered a much 
less conditional endorsement of the same private-law argument. The tract 
first appeared in April 1531 and went through five editions within the 
year.* The warning Luther issued was that the Catholics might still be 
thinking of starting a war. He argues that, if this happens, they cannot be 
regarded any longer as lawful magistrates. They will be acting with unjust 
force, since ‘their plans are built exclusively on force and their cause relies 
on the power of the fist’ (p. 12). But this means that they are the real 
rebels, since they are nothing but ‘assassins and traitors’, refusing to“ sub- 

to government and law’, and are thus ‘much closer to the name and 
quality which is termed rebellion’ than those whom they accuse of being 


2 See Bucer, Explication, fo ssa and cf. Bucer, Commentaries, p. 488. 
* For these details see Luther, Works, vol. 47, ed. Sherman, pp. 6, 9. 
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in rebellion against their supposed authority (pp. 16, 20). Once this 
characterisation is established, the crucial conclusion readily follows. 
Luther announces that ‘if war breaks out’, he ‘will not reprove” those who 
decide to resist these ‘murderers and bloodthirsty papists’. He will ‘accept 
their action and let it pass as self-defence’, since it will not in fact amount 
to an instance of rebellion against a lawful magistrate, but only an instance 
of repelling unjust force with force (p. 19). Finally, the same sense that a 
magistrate who exceeds the bounds of his office automatically reduces 
himself to the status of a felonious private citizen continued to recur more 
informally in Luther's Table Talk throughout the 15308. When he was 
asked in February 1539, for example, whether it would be legitimate to 
resist the Emperor on behalf of the gospel, he replied by citing the civil- 
law doctrine that it is always lawful to kill in self-defence. "The Emperor 
is head of the body of the political realm’, and as such is ‘a private man 
to whom political power is granted for the defence of the realm’. The 
implication is that if he fails to perform the duties for the sake of which he 
has been constituted a public person, it is lawful to resist him in the same 
way that we are permitted to resist any other private individual who offers 
us unjust violence." 

If we turn from Luther to Melanchthon, moreover, we find an even 
more elaborate presentation of the same arguments in favour of lawful 
resistance. It is true that in Melanchthon's case this development appears 
to have taken place more slowly, for as late as 1532, in his Commentaries 
on the Epistle of St Paul to the Romans, we still find him insisting that all 
magistrates are ‘gifts and ordinances of God’, and emphasising that St 
Paul ‘offers a simple and straightforward precept to the effect that the 
magistrate must be obeyed by everyone’ (pp. 710, 711). The earliest work 
in which he reveals a definite change of front is the Latin tract on The 
Office of the Prince, which first appeared in 1539 and was subsequently 
included in the 1540 and later editions of The Epitome of Moral Philosophy, 
a treatise which Melanchthon had originally published in 1538." This 
begins by stressing that ‘the magistrate is guardian of the first and second 
tables of the laws’, and goes on to ask what should be done if, instead 
of upholding these laws, he ignores them and chooses instead to persecute 
the true Church (pp. 87, 105). The answer, as in the civil law, is said to 
depend on whether the injuries which are thus committed are of an 
‘atrocious and notorious’ character (p. 105). ‘If the injury is not a notorious 
one, the jurists rightly insist that such magistrates must be tolerated’. 





2 For this discussion see Luther, Calloguies, ed. Bindseil, 1, pp. 363-4. 
* For tha ete, wee Malachthon, Opere Omnia, od. Brecher, vol. 16, pp. 19-20 and 
Bs note. My citations are taken from the Zpiteme. 
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‘And even if the injury is atrocious, we must remember that ‘no private 
individual ought ever . .. to resist the Imperium, for, as Romans 13 says, 
anyone who resists the magistrate resists the ordinance of God’ (p. 106). 
‘This by no means implies, however, that no redress at all is available. 
Melanchthon turns at this point to consider the position of the jual 
under private law, pointing out that “it is conceded as lawful’ in the Digest 
for a private citizen ‘even to kill a consul’ in certain circumstances, for 
instance i he iacover himn nbd with his danghte or wife (p. 10s) This 
is then treated as strictly parallel with rhe case of tyrannical 
magistrate ‘plagues his subjects with atrocious and notorious hs 
lawful for them to defend themselves, in a manner pertaining to the 
commonwealth, just as they would in a case of private danger’ (p. 105). 
Melanchthon goes on to repeat and develop this doctrine three years 
later in the second edition of his Prolegomena to Cicero's Treatise on Moral 
Obligation, a work which he had originally published in 1530." A new sec- 
tion was added to this edition dealing with the office of the magistrate, 
in which Melanchthon analysed the relationship of the ruler to the Church 
and the laws. This emphasises even more firmly that the position of the 
ordinary citizen under private law supplies a justification for resisting a 
magistrate who exceeds the authority of his office. It is true that the more 
clearly Melanchthon states this doctrine, the more he tends to uncover the 
confusion which had already caused Bucer to reject the private. 
law theory outright. On the one hand, Melanchthon is anxious to insist 
that ‘the dictum that it is permissible to repel force with force’ must 
always ‘be understood to refer to powers which have been ordained’. So 
he continues to insist that ‘it is never permissible’ for private individuals 
‘to engage in acts of sedition’ on their own behalf against any legally 
constituted authorities (pp. 573-4). But on the other hand, his reliance on 
private-law arguments tends to leave the impression that the power of 
lawful resistance may in fact be a property of each individual citizen, as 
in the case which is again cited — of ‘a consul taken in adultery, who may 
justly be killed by the woman's father’ (p. 574). While Melanchthon’s 
‘account remains equivocal over the question of who may lawfully resist, 
however, there is no similar equivocation about the grounds of lawful 
resistance. The discussion opens with an extensive account of ‘the natural 
instinct of self-preservation implanted by God! in beasts as well as men, 
through which ‘they are moved to the repulsion of unjust violence’ (p. 573). 
This ‘natural knowledge’ is said to be ‘the testimony which God has given 
us for discriminating between justice and injustice’ (p. 573). This means 
that ‘in any case of manifest injury which is both atrocious and notorious’, 
* For these details see Melanchthon, Opers Ommie, ed. Bretschneider, vol. 16, pp. 529-32. 
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it is clear that ‘nature allows force to be repelled with force’ (vim wi 
repellere natura concedit) (pp. $73, $74). His conclusion is thus that ‘if 
the magistrate fails in his office or falls into acting criminally’, then ‘it 
must be lawful to repel this unjust force’ with ‘whatever help one is able 
to call upon, or indeed with one’s own hands’ (p. 573)- 

The other reason for insisting that the reaction of the Lutheran theo- 
logians to the crisis of 1529-30 amounted to much more than a mere 
capitulation to Briick’s arguments is that a number of leading Lutherans, 
clearly suspicious of Briick’s appeal to canon law, turned instead to 
develop the other theory of resistance thrown up by the crisis - the 
‘constitutional theory which the Hessian jurists had originally put forward 
in 1529, but which Brück and the Saxon jurists had never taken up.' So 
far from merely capitulating to the private-law argument, this meant that 
the Lutherans were actually able to supplement it, and in such a way as 
to avoid the alarming implication that it might be legitimate for individual 
izens to resist their ordained magistrates. 

The first prominent Lutheran theologian to adopt the constitutional 
theory of resistance appears to have been Andreas Osiander. He was 
probably the author of a letter written late in 1529 with the inten- 
tion of persuading the City of Nuremberg to join the defensive alliance 
against the Emperor being proposed at that point by Philip of Hesse.” He 
begins by conceding that a major obstacle to forming such a League seems 
to be constituted by St Paul's account of the duty of obedience in Chapter 
13 of his Epistle to the Romans (p. 83). He goes on to circumvent this 
apparent difficulty, however, by making the same moves which the 
Hessian jurists had made in presenting their constitutional theory of 
resistance to the Margrave George of Brandenburg. He first maintains 
that St Paul can only have intended to refer to such powers as execute 
their office properly, and not to sinful magistrates (pp. 83-4). He then 
argues that the powers described by St Paul as ‘ordained of God’ must be 
taken to include not just ‘superior’ rulers but ‘inferior’ magistrates as well, 
including territorial princes and a range of other local authorities (p. 84). 
This in turn provides him with a constitutional theory of lawful resistance. 
If a superior magistrate should fail to perform the duties for the sake of 
which he has been ordained ~ and which he may even have sworn to per- 
‘The best analysis of this theory, which holds that ‘inferior magistrates’ may legitimately 
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form, ss the Emperor swears in his election Capitularies - he may lawfully 
be resisted by his inferior magistrates, who are ‘no less ordained of God’ 
to ensure that the paramount need for good and godly government is 
unswervingly upheld (p. 8s). 

The main development of this theory, however, was owed to Martin 
Bucer, who presented it first in his Explications of the Four Gospels, 
and later in his Commentaries on the Book of Judges. The relevant por- 
tion of the Explications first appeared in 1527, without including any 
reference to the justification of armed resistance. The passage in which 
Bucer outlines the constitutional theory was first added to the edition 
of 1530, evidently under the pressure of the immediate political 
circumstances. The same ideas were then largely repeated in the 
Commentaries, which were first published poxthamouly in 1554 (Eells, 
1931, pp. 6s, 69). Bucer begins his account in the Explications con- 
ventionally enough, stressing that ‘in the case of private men’ the 
injunction ‘do not resist evil’ is absolute, so that ‘whatever harm 
done to them, they must never offer any resistance’ (fo 544). But he 
then argues that the situation is altogether different in the case of public 
authorities. While he continues to accept that ‘the powers that be are 
ordained of God’, he takes up a radical position in the traditional legal 
debate about who should properly be counted as ‘powers’, and thus as 
holders of the ius gladii or power of the sword. He sides in effect with 
‘Azo against Lothair, translates the argument into the vocabulary of 
Lutheran theology, and so maintains that ‘in order for human affairs to 
be ordered to the best effect’, God has in no case "transferred all power to 
a single man’ within a given kingdom or Empire (fo s4b). He cites the 
model of the Davidic kingdom, both at this point and in the Commentaries, 
to confir the fact that God ‘always disperses power to many people’, 
and specifically to a set of inferior magistrates (magistratus inferiores) as 
well as to one superior power (forestas superior), all of whom are said to 
be holders of merum imperium and thus capable of wielding the ius gladii 
on their own behalf.* His conclusion is thus that all these authorities taken 
together 'are indeed the powers (St Paul did not say power) which have 

been ordained of God’ (fo 54b). Bucer's next move is to lay an equally 
strong emphasis on the claim that all these powers have been ordained for 

a particular purpose, and to discharge a specific set of duties. He insists 
that the prime duty of the Christian pine and magistrate” ist ‘andy 
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to live and rule according to the will of God in all things’ (fo 54b). So he 
concludes that all such magistrates are constituted to rule not merely as. 
they themselves may wish, but ‘in order to preserve the people of God 
from evil and to defend their safety and goods’ (fo 54). Having empha- 
sised these two claims, Bucer's conclusion in favour of forcible resistance 
readily follows. The only difference between his position and that of the 
Hessian jurists is that, whereas they had mainly been concerned with the 
Emperor’s legal obligations, Bucer is more anxious to insist on his para- 
mount duty to uphold the true (that is, the Lutheran) faith. He first main- 
tains that, if all governmental authorities are basically ordained to 
censure that the law of God is upheld, it follows that the obligation of 
inferior magistrates ‘to defer to their superiors in all things’ must be 
limited by a higher obligation ‘not to allow anything against God! (fo 54a). 
He then argues that if the superior powers should happen to ‘withdraw 
from their office’ and to fall into ungodly or tyrannical rule, this in turn 
makes it ‘impious’ for those inferior powers who have equally ‘accepted 
the godly task of defending the innocent’ to ‘leave the people to the lusts 
of such a godless tyrant’ (fo 54a). The inferior magistrates in such a 
situation have no further duty to remain obedient to their superiors. They 
actually have a positive duty, ‘which must not be neglected’ to ensure that 
“if a superior power falls to extortion or causes any other kind of external 
injury’, they ‘must attempt to remove him by force of arms’ (fo 54b). 








THE LUTHERAN INFLUENCE ON CALVINISM 


It has often been argued that, in responding to the crisis of Protestantism 
in the middle of the sixteenth century, the Calvinists were much better 
equipped than the Lutherans to develop a radical theory of political 
resistance. The Calvinists, it tends to be argued, were able to draw on the 
‘firm basis in radical aspiration and organisation’ which arose out of 
the ‘revolutionary potential’ of Calvin's own political thought. But the 
Lutherans found themselves unable to establish a similar ‘basis for 
resistance’, since Luther's own influence was always exerted in the direc- 
tion of i that it can never be legitimate to rebel against any law- 
fully constituted authority. We have now seen, however, that it was 
Calvin, not Luther, who faced the crisis armed with little more than a 
theory of passive obedience; and that it was Luther, not Calvin, who first 
introduced the concept of active resistance into the political theory of 
the ‘magisterial? Reformation. We next need to note that, in so far as the 


? For these claims see respectively Walzer, 1966, pp. x, 64 (and c£ p. 188); Allen, 1957, p. 39; 
Hudson, 1942, p. 185. 
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Calvinists succeeded in developing a theory of revolution in the course of 
the 15505, this was not because they exhibited a more creative response 
to the crisis than the Lutherans, as has often been implied; it was rather 
because they took over and reiterated the arguments in favour of forcible 
resistance which the Lutherans had already developed in the 1530s, and 
had subsequently revived in order to legitimate the war against the 
Emperor fought by the Schmalkaldic League after 1546. 


The main argument in favour of forcible resistance which the Lutherans 
chose to revive in the middle years of the century was the constitutional 
theory allowing for opposition by ‘inferior magistrates’. Bucer's Expli- 
cations of the Four Gospels was reissued in 1553, while his Commentaries 
on the Book of Judges, in which he espoused the same theory, was first 
published in 1554. But the most important restatement of the consti- 
tutional theory was presented in a Confession which the pastors of Magde- 
burg printed in Latin and German in April 1550. The background to this 
remarkable tract is supplied by the decision of the city of Magdeburg, 
one of the first Lutheran communities to join the Schmalkaldic League 
in 1531, to uphold its militant traditions by refusing to yield to the 
Imperial forces after the Protestant defeat at Mühlberg in 1547 (Grimm, 
1954, PP- 257-8). The city was promptly placed under the Ban of the 
Empire, and its property was promised to Maurice of Saxony in return 
for his agreeing to reduce it by force. The siege began in earnest in 1550, 
at which point the inhabitants began to issue a torrent of pamphlets in 
justification of their armed resistance. The most important of these was 
the Confession, which was evidently written by Luther's close friend 
Nicolas von Amsdorf, whose name appears at the end of the text, 
followed by the names of eight other leading Lutheran ministers, The 
Latin and German versions were both published, according to their title- 
pages, on the 13th April, 1550, each bearing the full and resounding title 
of The Confession and Apology of the Pastors and other Ministers of the 
Church at Magdeburg. 

Since it is commonly argued that ‘up to the year 1550 the Lutherans 
and Calvinists alike preached with rather singular consistency a doctrine 
of non-resistance’, it tends correspondingly to be maintained that the 
Confession represents ‘the first formal enunciation’ by orthodox Protestants 
of ‘a theory of rightful forcible resistance’." But the main argument of the 
Confession is in fact a repetition of the constitutional theory of resistance 
originally stated by the Hessian jurists in 1529 and restated by Bucer, 


1 For these claims see respectively Allen, 1957, pp. 103, 104; Hudson, 1942, p. 126; cf. also 
‘Oakley, 1964, p. 227- 
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Osiander and other Lutheran writers soon afterwards. The theory itself 
is outlined with impressive concision on the opening page of the Con- 
fession, in the form of ‘a syllogism containing the argument of the book’. 
The major premise boldly asserts that ‘whenever a superior magistrate 
persecutes his subjects, then, by the law of nature, by divine law and by 
the true religion and worship of God, the inferior magistrate ought by 
God's mandate to resist him’. The minor points out that ‘the persecution 
which is already being imposed on us by our superiors is in fact concerned 
with the oppression of our true religion, the true worship of God, etc.’ 
‘The conclusion is thus that ‘ergo our magistrates ought to resist 
oppression by the mandate given by God' (sg. A, 1 (sig. A, 1b). 

This is not the only argument in favour of resistance developed in the 
course of the book, but it would seem from this exordium that the authors 
of the Confession regarded it as the chief foundation of their case.* This is 
borne out by the way in which the rest of the book is organised. Part one 
is devoted to the ‘confession’ cited in the title - the confession being one of 
faith in Luther's doctrines of God, creation, law, justification, the sacra- 
ments and the Church. Part two then offers the promised ‘apology’ for 
Magdeburg's armed resistance. This includes two arguments derived from 
the civil law, but the section begins and ends with an emphatic repetition 
of the constitutional theory of resistance. It is first argued, very much in 
the spirit of Bucer's account, that ‘it would have been absurd’ if God had 
ordained only one magistrate in every kingdom and ‘allowed him to 
determine everything by his own wil T ‘The fact is that ‘God has communi- 
cated this honour to all legitimate magistrates, and not simply to one grade 
or to one particular man’ (sig. G, 4b). This multiplicity of powers, more- 
over, is ordained in every case to fulfil a particular set of duties. “The work 
of the pious magistrate’ is that ‘he can and ought, by the ordination and 
mandate of God, to serve the kingdom of God by setting up and main- 
taining the true ministry, sacrament and word’, and by seeking ‘to defend 
the whole Church against any unjust persecution’ (sig. G, 14). The 
powers that be are thus said to be ordained ‘for the defence and honouring 
of the good but not of evil things’ (sig. G, 4b). It is then claimed that 
‘these reasons are absolutely decisive in proving the necessity of a defence 
by inferior magistrates against a superior who is engaged in the persecution 
of the faith’, and that the same reasons are ‘sufficient to assure the con- 
sciences of all pious and good men’ about the lawfulness of armed resis- 
tance (sig. H, 1a). 





? This means I demur at the suggestion, in C. G. Shoenberger's otherwise excellent disser- 
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Once this theory about the duty of inferior magistrates had been 
reiterated by the Lutherans, the main radical move made by the Calvinists 
in the face of the mid-century crisis simply consisted of taking over and 
repeating the same constitutional arguments, with the Confession evidently 
acting as an important direct channel of influence. It is true that we need 
to exercise a certain caution in speaking about the direct impact of the 
Confession. Some very large claims have been made about its alleged 
influence on the development of Calvinist radicalism. Kingdon has 
suggested, for example, that there is ‘one thread’ running through all the 
later Calvinist theories of resistance, which can be traced back in each 
case to ‘the example of the City of Magdeburg’ (Kingdon, 1955, p. 94 
and 1958, pp. 227-8). It is clear, however, that some of the earliest Cal- 
vinist revolutionaries took their statements of the constitutional theory of 
resistance directly from the debates of the 1530s, rather than relying on 
the Confession as an intermediate source. This is evident, for example, in 
the case of Pierre Viret (1511~71), the leader of the Calvinist community 
in Lausanne, who was a close friend of Martin Bucer's, and is said to have 
learnt his ideas about the lawfulness of resistance directly from Bucer's 
Explication of St Matthew's Gospel in 1530 (Linder, 1964, p. 139 n.). 
Viret’s Remonstrances to the Faithful first appeared in 1547, three years 
before the publication of the Confession, and already contains the sugges- 
tion that inferior magistrates are powers ordained by God with a duty to 
protect the people even against their supreme rulers should they happen 
to fall into tyranny or ungodliness (Linder, 1964, p. 138). 

It would be equally misleading, however, to dismiss the direct influence 
to the Confession, as Caprariis perhaps tends to do when he implies, in 
discussing Beza’s first statement of the constitutional theory of resistance, 
that his arguments were simply derived from the position adopted by 
Calvin in the /nstitutes (Caprariis, 1959, p. 16 n.). This is to overlook the 
fact that Beza's tract, which was published in 1554 and entitled The 
Punishment of Heretics by the Civil Magistrate, includes a direct reference 
to ‘the remarkable example we have seen in our time of the City of 
Magdeburg on the Elbe’ (p. 133). Beza is only one of several writers, 
moreover, who refer specifically to the example of Magdeburg at this time, 
Johann Sleiden (1506-56), the official historian of the Schmalkaldic 
League, makes much of the fact that ‘the ministers of the Church’ at 
Magdeburg ‘set forth a writing’ in ‘the month of April’ 1550, in which 
they declared ‘how it is lawful for the inferior magistrate to defend himself 
against the superior compelling him to forsake the truth’ (fo 345b). This 
paraphrase of the Confession appeared in Sleiden's account of The State 
of Religion and Commonwealth in 1555, a work which John Daus translated 
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into English as carly as 1560. Four years after this, according to John 
Knor's account in his History of the Reformation in Scotland, when Knox 
himself was debating with Lethington at the General assembly in Edin- 
burgh, he ‘presented unto the Secretary the Apology of Magdeburg; and 
willed him to read the names of the ministers who had subscribed the 
defence of the town to be a most just defence’ (11, pp. 129-30). Finally, 
Kingdon has plausibly claimed to see a further allusion to the Confession 
in a letter of February 1566 from Du Hames to Count Louis of Nassau, 
the younger brother of the Prince of Orange. Du Hames outlines the 
crisis in the Netherlands, which had suddenly become acute in the pre- 
vious October, when Philip II had demanded the enforcement of the new 
Tridentine decrees against heresy, and had thus succeeded in alienating 
the local nobility. Du Hames pleads with Louis to ‘hasten to assist us with 
your advice’ and asks him to ‘send us a certain tract which you have 
Promised us about the causes which allow the inferior magistrates to take 
up arms when a superior is acting neglectfully or tyrannically' (p. 37). 
The important point, however, is not of course the alleged influence of 
‘one particular tract, but rather the fact that the basic argument in favour of 
resistance advanced by the Calvinists at this time was largely a repetition of 
the Lutheran constitutional theory we have already analysed. It is true that. 
a rough distinction needs to be drawn between the arguments used by 
Calvin's disciples on the continent of Europe and the rather different and 
more radical arguments used by the revolutionary Calvinists in Scotland 
and England at the same time. This distinction reflects the fact that the 
position of the Calvinists in South Germany and Switzerland during this 
period was a much more equivocal one. The chief aim of their propa- 
ganda was the promotion of their religion in France, an ambition which 
required them to move with some circumspection, since they were still 
hoping to avoid any violent confrontation with the Catholic government. 
By contrast, the position of the Calvinists in Scotland was more secure, 


while the position of the English Calvinists was potentially even stronger, 
despite the accession of Mary in 1553 and the resulting persecutions. The 
previous reign had witnessed an official reception of the Calvinist faith, 
the memory of which served to encourage the radical Calvinists under the 
‘Marian reaction to make their revolutionary appeal directly to the largely 
sympathetic body of the people. The consequence of these differences was 
that, while the Calvinists on the continent tended to content themselves. 
with reiterating the more cautious theory of resistance by inferior magis- 
? For this letter, see mb Du Hames in the bibliography of primary source, and for Kingdon's 
discussion see Kingdon, 1958, p. 228. 
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trates, the Scots and English revolutionaries instead began to exploit the 
more individualist and radically populist implications of the private-law 
argument. 

This is not to say, however, that the constitutional theory was wholly 
ignored by the Scots and English Calvinists. It continued to supply John 
Knox (1505-72) with his fundamental argument in favour of political 
resistance, even in his most radical tract, The Appellation, which he 
addressed ‘to the nobility and estates of Scotland’ in 1558 — his appeal 
being against the sentence of death passed on him by the Catholic bishops 
after his first preaching expedition in Scotland in 1556." Knox begins his 
presentation of the case for active resistance by assuring the Scots nobility 
that they are ‘powers of God ordained’ for the ‘protection and defence’ 
of the people ‘against the rage of tyrants’ (p. 469). Both the governing 
assumptions of the constitutional theory are already implicit in this 
assurance. One is that the nobility no less than the monarch must be 
counted as ‘powers ordained of God’ who are ‘joined with their kings’ as 
public authorities (pp. 497, 498). The other is that when God ‘by his own 
seal marked" the nobles ‘to be magistrates’, he was careful to ‘assign to the 
powers their offices’ (pp. 481, 482). This means that the monarch and the 


have all been ondaind for d poit ad wy f ober their chief duty 
being ‘to take vengeance upon evil doers, to maintain the well doers, and 
30 to minister and rule in their office’ (pp. 482, 483). 

It is on the basis of emphasising that ‘all lawful powers be God's 
ministers’, and that ‘there is no honour without a charge annexed’ that 
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to study to follow his precepts’ (p. 495). Next they are reminded that 
God's ‘chief and principal precept’ is that you should ‘promote to the 
uttermost of your powers his true religion’ and ‘defend your brethren and 
subjects whom he has put under your charge and care’ (p. 495). It is then 
taken to be obvious what they should do in any case where the superior 
power set to rule over them proves to be ‘a man ignorant of God’ or ‘a 
persecutor of Christ's members’ (p. 495). The answer is that ‘you are 
bound to correct and repress whatsoever you know him to attempt 
expressly repugnant to God's word, honour and glory’ (p. 495). Knox 
concedes that ‘this part of their duty, I fear, do a small number of the 
nobility of this age rightly consider’, since ‘the common song of all men 
is, We must obey our kings, be they good or be they bad, for God has so 
commanded’ (pp. 495-6). But he insists that this is simply to ignore the 
vital distinction, which he assures us St Paul intended to make in enunci- 
ating his doctrine of obedience, between the office and the person of the 
magistrate. We are of course obliged to obey our rulers as long as they 
continue to promote true religion and take proper care of their subjects, 
thereby discharging the office for the sake of which they have been 
ordained. But we are no longer obliged to obey them at all if they begin 
to ignore these duties, to act ‘against God's glory’ and ‘cruelly without 
cause’ to ‘rage against their brethren’ (p. 496). When this happens, it 
becomes the duty of the nobles as inferior magistrates to uphold the law 
of God even against their superiors, recognising that in these circum- 
stances God ‘has commanded no obedience’ to our rulers, ‘but rather has 
approved and greatly rewarded such as have opposed themselves to their 
ungodly commandments and blind rage’ (p. 496). 

But the main development of the constitutional theory of resistance 
came not from the Calvinists in Scotland and England, but rather from 
Calvin himself and his disciples on the continent. One of the earliest 
‘expressions of the theory by a Calvinist is contained in the defence of 
Calvin's conduct in the Serveto affair which Beza mounted in 1554 in his 
tract on The Punishment of Heretics by the Civil Magistrate (cf. Bainton, 
1953), pp. 207-12). The date is worth stressing, especially in view of the 
fact that Knox's Appellation has often been described as ‘the first break- 
away by a Calvinist’ from Calvin’s own doctrine of non-resistance.' 
Knox's book was not published until 1558, four years after Beza's tract, 
which had already commended ‘the outstandingly famous and brave" 
people of Magdeburg, and argued that ‘if princes abuse their office’, and 
if in these circumstances ‘the inferior magistrates’ fail ‘to ensure that pure 
religion is maintained’, then they are failing in the principal duty for the 

* For this chim see for example Morris, 1953, p. 155; Ridley, 1968, p. 171- 
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sake of which they have been ordained, and are thus ‘disarming the Church 
of an extremely useful and necessary defence’ (pp. 6, 133). 

Beza may in turn have had an influence on Peter Martyr (1500-62), who 

enjoyed extensive contacts with Calvin and his followers in Geneva after 
he was forced to leave England at the accession of Mary in 1553 (Ander- 
son, 1975, pp- 165-85). Martyr defends a version of the constitutional 
theory of resistance both in his Commentaries upon the Epistle of St Paul 
to the Romans, and in A Commentary upon the Book of Judges, which he 
completed in 1558 and 1561 respectively (Anderson, 1975, pp. 546-7). It 
is true that Martyr's theory is more generalised than the one stated, for 
example, by his friend Martin Bucer, since it includes no explicit reference 
to the civil law concepts of merum imperium and the power of the sword. 
Martyr's analysis is also far from coherent, since his later Commenta 
upon the Book of Judges appears to withdraw much of what he had earlier 
allowed in his commentary on Romans. There is no doubt, however, that 
in discussing the Jocus classicus of passive obedience theory in his com- 
mentary on Romans - the injunction in Chapter 13 that every soul must 
be ‘subject to the higher powers’ — Martyr turns sharply away from the 
orthodox Calvinist position, and proceeds to offer an unusually decisive 
statement of the constitutional theory of resistance. 

Martyr begins of course by endorsing St Paul’s assertion that ‘the 
powers that be are ordained of God’. But he wishes to correct what he 
takes to be two prevalent misunderstandings of this claim. The first is that 
‘some in vain cavil that they should do no reverence to inferior magis- 
trates’. They ‘think it sufficient if they be subject to the higher powers, as 
to Emperors and to kings’. St Paul's assertion is not limited to the case of 
‘superior powers, however, but ‘comprehends all manner of power’, includ- 
ing the authority of ‘such as have the charge of cities, or are appointed 

of provinces’ (fo 4294). The other misunderstanding consists 
of failing to recognise that St Paul's demand for submission to our rulers 
limited to the case of lawful powers. Martyr first makes the point that 
‘the thing itself, that is, the principal function, must be distinguished from 
the person’, thus stressing that our rulers are ordained to discharge a par- 
ticular office, and have a duty to ‘take the rules of their administration out 
of these offices here described by St Paul’ (fos 427b, 430b). He then adds 
the much stronger claim that although the office, ‘forasmuch as it is good, 
cannot come from anywhere else but from God’, this leaves open the 
possibility that the person holding it, ‘forasmuch as he is a man, may 
abuse a good thing’ to such an extent that it may no longer be appropriate 
to think of him as a power ordained of God (fo 427b). Once St Paul is 
correctly interpreted on both these points, Martyr concludes, he cannot 
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be taken to be preaching a doctrine of absolute non-resistance. It remains. 
forbidden of course ‘for any private man to kill a tyrant’ at any time 
(fo 4302). But it does not follow ‘that superior powers cannot be put down 
by inferior magistrates’ (fo 430b). Since all our rulers count as ordained 
powers, and since all of them are ordained to fulfil a particular office, it 
follows that even the highest powers can be lawfully ‘constrained’ by 
inferior magistrates ‘if they transgress the ends and limits of the power 
which they have received" (fo 430b).* 

‘Kingdon has plausibly suggested that Beza, in adopting the same radical 
political stance in his defence of Calvin in 1554, may in turn have had an 
influence on Calvin himself (Kingdon, 1955, p. 95). Certainly there are 
signs that Calvin began to modify his doctrine of passive obedience at the 
end of the 15505, and started to move towards an acceptance of the consti- 
tutional theory of resistance. One piece of evidence is provided by the 
letter he wrote to Coligny in 1561 about the failure of the conspiracy of 
 Amboise.* But the main evidence comes - albeit in conditional form — in 
his Homilies on the first Book of Samuel, which he appears to have delivered 
in 1562 and 1563, although they remained unpublished until 1604.* The 
‘twenty-ninth sermon addresses itself directly to the question of whether a. 
tyrant can ever be lawfully resisted. Calvin begins in orthodox style by 
conceding that God may sometimes deliberately turn princes into tyrants 
if he feels that the sins of the people warrant such a punishment (p. 551). 
But he then makes the almost contradictory claim that our rulers are 
ordained by God to fulfil a special set of duties, and in particular ‘to study 
the common good of the people’ and ‘to lead them with justice and equity" 
(p. 552). If a ruler fails to discharge this office, the people themselves are 
not of course allowed to take any action, since they still have a duty, as 
Samuel reminds us, of ‘submitting patiently to the yoke’. This does not 
mean, however, that ‘no remedies at all are allowable against such a 
tyrant’, since God may also have ordained other ‘magistrates and orders’ 
to whom ‘the care of the commonwealth is committed’ no less than to the 
supreme magistrate (p. 552). The remedy which is thus said to be available 
is that if the supreme magistrate ‘should happen to fail in his office’, and 
if we have in fact been granted these inferior magistrates as a part of 
"God's gift to us’, then ‘they are able to constrain the prince in his office 
and even to coerce him’ in the name of upholding good and godly govern- 
ment (p. $52). 
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Finally, we may note that once the constitutional theory became 
accepted by the orthodox Calvinists in the 1560s, it soon began to be used 
by the Calvinists and their allies in the Netherlands to legitimate the 
movement of resistance which began in earnest after the Duke of Alba, at 
the head of nine thousand troops, arrived in August 1567 with the aim 
of putting down any further opposition to Spanish rule (Elliott, 1968, 
pp. 166-7). Alba immediately set up his notorious ‘Council of Troubles’ 
and proceeded to execute a number of prominent dissidents amongst the 
nobility, including Egmont and Horn (Elliott, 1968, pp. 167-8). By the 
start of the following year this prompted William of Orange - at this 
period in exile in Germany - to mount an invasion of the Netherlands in 
protest against this new and savage phase of repression by the Spanish 
government. It is not surprising that in these circumstances a number of 
pamphlets should have taken up the available version of the constitutional 
theory of resistance. One of the most militant of these was a tract signed 
“Eusebius Montanus’ which originally appeared in 1568. This not only 
that Alba’s campaign demanded an equally militant response, 
but also that William of Orange, as a member of the official Council of 
State, was eminently qualified to count as an inferior magistrate with 
authority to resist a superior engaging in acts of idolatry and injustice. The 
writer thus proclaims that ‘the inferior magistrates’ in any well-ordered 
government have ‘a charge and ordinance’ no less than ‘the superior 
authorities’ to uphold the cause of godly rule, and so to ‘oppose unjust 
violence, and offer legitimate and necessary resistance to tyrants’ when 
they act beyond the bounds of their offices. 
The same theory was again invoked at the next major crisis in the revolt 
of the Netherlands, which developed after the appointment of Alexander 
mese as governor in 1578. Farnese was able to exploit the growing 
ions between the north and south, and in this way to recover the 
loyalty of the Walloon nobility who had remained faithful to the Catholic 
Church (Elliott, 1968, pp. 286-7). This in turn meant that the most 
radical Calvinist nobles in the north, such as Philippe de Marnix, became 
increasingly anxious to persuade William of Orange finally to abjure his 
oath of loyalty to Spain, and to assume the leadership of a full-scale war 
against the Catholic provinces. So we find de Marnix writing to William 
in March 1580 to assure him that there can be no doubt about ‘the lawful- 
ness of taking up arms against our king” (p. 277).* The reason he gives is 
that ‘the principal office of rulers’ is ‘to uphold piety and justice’, and that 


? My paraphrase of this tract is taken from Mesnard, 1936, p. 367. He mistakenly dates it, 
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if they fail in this duty they may lawfully be resisted in the name of justice 
itself (pp. 279-80). Such acts of resistance are not of course permitted to 
‘individual persons’, since they are ‘without any vocation from God’ to 
‘exercise ‘the power of the sword’ (p. 280). But where God has ordained 
any countervailing ‘powers’ with ‘a legitimate vocation’ to serve as magis- 
trates, it is not merely lawful for them to act ‘against an oppressor of the 
country’, but is actually their duty to oppose him with force (p. 285). 

There is one striking difference, however, between the original state- 
ment of the constitutional theory of resistance by the Lutherans and these. 
restatements of the same argument by the Calvinists. The Calvinists are in 
general far more cautious — sometimes to the point of confusion — in thei 
presentation of the radical case. This is especially noticeable in Beza 
tract on The Punishment of Heretics. Although he begins by vindicating 
the lawfulness of opposition by inferior magistrates, he ends up by with- 
drawing the argument altogether." After discussing the office of magis- 
trates, he reverts at the end of the book to the question of ‘what is to be 
done if the civil magistrate abuses his powers? (p. 189). All he feels able 
to offer by way of an answer is that 'in times of great iniq 
to bear ourselves with patience’ (p. 189). He explicitly repudi 
suggestion that ‘it is permitted to us to do more’. Whatever our rulers 
may do, ‘the word of the Apostle stays fixed, that we ought to be subject 
in conscience to all the higher powers’ (pp. 189-90). 

The same tendency to equivocation is equally marked in the case of 
Peter Martyr's Commentaries. As we have seen, his Commentary on Romans 
includes a forceful statement of the constitutional theory of resistance. But 
his Commentary on Judges, completed only three years later, reverts to 
arguing that since ‘the present state of things’ has been ‘instituted by God’, 
it follows that it ‘ought not to be altered without him’ (fo 149b). This does 
not mean, of course, that the ungodly commands of a tyrant ought to be 
obeyed, for it remains true that ‘we must obey God rather than men’ 
(fo 264b). But it does appear to mean that passive disobedience rather 
than active resistance is all that remains open to us, for Martyr now insists 
that “if it happens that tyrants or wicked princes obtain the government of 
things’, then ‘they must be suffered, as much as is by the word of God 
allowed’ (fo 256a). 

Perhaps the clearest evidence of these uncertainties is provided by the 
reaction of the continental Calvinists to John Knox’s growing radicalism 
in the course of the 1550s. One of the questions about political obligation 



















? Kingdon, 1955, p. 93 rightly claims the tract as ‘one of the frst justifications’ of resistance 
by an orthodox Calvinist, but he fails to mention that in the course of his argument Bera 
ontrives to deny as well as to assert the lawfulness of resistance. 
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which Knox put to Calvin as well as Bullinger in 1554 was concerned with 
whether an ‘idolatrous sovereign’ might be lawfully resisted by the 
nobility or other inferior magistrates (p. 225). Calvin and Bullinger were 
both extremely careful to repudiate any such possibility. Calvin wrote to 
Bullinger toassure him that he had informed ‘the Scor’ that active resistance 
is in no circumstances justifiable (Ridley, 1968, p. 179). And Bullinger in 
his written reply to Knox agreed that all ‘godly persons’ must ensure that 
they avoid ‘making any rash attempt’ to resist, and must in particular 
ensure that they ‘attempt nothing contrary to the laws of God’ (p. 226). 
Five years later Calvin was still upholding the same completely unyielding 
attitude, as is clearly indicated by his famous altercation with Sir William 
Cecil about his attitude towards Knox's political works. The argument 
arose when Calvin, who had been revising his Commentary ow Isaiah in 
1559, sent the new edition with a congratulatory Epistle to Queen 
Elizabeth. His messenger "brought him back word that his homage was 
not kindly received", since he had permitted Knox's inflammatory writings 
against female rulers to be printed at Geneva. Calvin's response, even at 
this late stage, was to reply to Cecil protesting that he had sufficiently 
shown his ‘displeasure that such paradoxes should be published’, and 
insisting that he completely dissociated himself from Knox's radical point 
of view." 


After the outbreak of the Schmalkaldic war in 1546, the Lutherans not 
only revived the constitutional theory of resistance, but also went on to 
develop the other revolutionary argument they had originally employed 
in the 15308 - the private-law theory of resistance which Brück and his 
associates had derived from the civilians and the canonists. They first of 
all ensured that the existing statements of the theory were again put into 
circulation. Luther's Warning went through numerous reprints both at the 
outbreak of the war and in several subsequent years. Melanchthon's 
Epitome of Moral Philosophy was reissued in 1546, while his Prolegomena 
to Cicero's Treatise on Moral Obligation, containing his most elaborate 
statement of the private-law argument, was republished in 1554. The same 
year saw the reprinting of Melanchthon’s Epitome, as well as an English 
translation of Luther’s Warning with an introduction by Melanchthon 
in which Luther's appeal to the private-law theory was enthusiastically 
‘commended. 

As in the case of the constitutional theory, however, the most important 
restatement of the private-law theory was again contained in the Con- 
fession of Magdeburg in 1550. The second section of the tract includes two 

? For this interchange see Knox, Works, ed. Laing, vol. 4, pp. 356-7. 
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statements of the argument, the earlier and more important of which 
takes as its point of departure the account given by Luther himself in his 
arning (sig. A, 2a). First it is emphasised that all the powers that be are 
ordained in order to fulfil a particular office. Then it is claimed that since 
‘the magistrate is ordained by God in order that he should be an honour 
to good works and a terror to the bad’, it follows that ‘if he begins to be a 
terror to good works and to honour the bad’, then ‘he cannot any longer 
be counted as an ordinance of God’ (sig. F, 32). The inference is said to 
be that any governor who exceeds the bounds of his office in this way 
‘automatically ceases to count as a genuine magistrate. The reason given 
for this conclusion, however, is of a more dramatic character than in the 
earlier statements of the same theory of resistance. It is no longer suggested 
that a tyrannous ruler ceases to be a genuine magistrate because, in exceed- 
ing his authority, he automatically reduces himself to the status of a 
felonious private citizen. Instead it is claimed, in a less legalistic and more 
theological spirit, that if a ruler fails ‘in his obligation to God to act 
according to his offce’, and proceeds to inflict ‘atrocious and notorious’ 
injuries on his subjects, then the reason he no longer counts as a genuine 
magistrate is that he automatically ceases to count as a power ordained by 
F, 








It is in the light of this analysis that the lawfulness of forcible resistance 
is then vindicated. Since any magistrate acting beyond his office auto- 
matically ceases to count as a ‘power’, it follows that ‘anyone who resists 
such actions is not resisting an ordination of God’, but merely a wielder 
of unjust force who may lawfully be repelled (sig. F, 32). This rather brisk 
statement of the private-law argument is then elaborated in two further 
ways. The first is that the authors of the Confession, being orthodox 
Lutherans at heart, exhibit a special anxiety to avoid the implication — 
which their argument might otherwise seem to carry - that it is ever 
permissible for individual citizens, or even the whole body of the people, 
to defend themselves against tyrannical rulers. This difficulty is circum- 
vented by an ingenious combination of the private-law argument with the 
theory of inferior magistrates. It is first emphasised that ‘whoever resists, 
it is essential that he should resist according to his place and because of 
his vocation’ (sig. F, 3b). It is then pointed out that ‘the nearest in vocation 
to the supreme magistrate must be another magistrate’, who may well be 
‘inferior to the one who is following the injurious course’, but will never- 
theless be ‘ordained of God! as ‘an honour to good works and a terror to 
bad’ (sig. F, 3b). This allows the conclusion that it must be for these 
authorities, and these authorities alone, to resist any other magistrates 
who may be acting outside the bounds of their offices. 
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The other way in which the authors of the Confession develop the 
private-law argument is by including a far more extended analysis than 
Luther or Melanchthon had ever provided of the grades of injury which 
deserve to count as ‘atrocious and notorious’, and thus as sufficiently grave 
to justify resistance. The first ‘grade of injury’ covers the sort of situation 
in which ‘the magistrate is careless or commits injuries in a rage’. There 
is said to be no justification at all in such circumstances ‘for the inferior 
magistrates to exercise their office against their superiors with the sword" 
(sig. F, 22). The second grade includes all cases ‘in which one's life, or 
one's wife and children, are put at risk by unjust force’. These are 
as instances of ‘atrocious and notorious injury’, but we are still told to ‘be 
prepared to suffer such injuries with patience’ (sig. F, 2a, 4a-b). The 
third grade is concerned with any situation ‘in which the inferior is com- 
pelled into certain sin’. This again is atrocious, but even here it is not 
suggested that forcible resistance would be justifiable (sig. F, 4b). But 
there is no doubt about the lawfulness of resistance when we come to the 
fourth and final grade, where the ruler ‘continually, and with deliberation, 
tries to destroy the good works of everyone’ (sig. F, 4b). Luther himself 
is cited in support of the conclusion that if any ruler ‘proceeds to this 
insanity’ - which ‘is already happening at the moment amongst our 
highest magistrates’ - then it becomes the clear religious duty of the 
inferior magistrates to oppose such rulers in the name of upholding godli- 
ness and good government (sig. G, 1a-b). 

When we turn to the Calvinists, we find once again that they tended to 
confront the mid-century crisis of Protestantism by taking over and 
reiterating this earlier Lutheran justification of resistance. As we have 
seen, however, they were more cautious about invoking this argument, 
which is seldom found in the writings of the continental leaders of 
Calvinism. The only important exception appears to be Calvin himself. 
When he published the final Latin edition of his Jnstitutes in 1559, he 
inserted into the final chapter, for the first time, a single dramatic phrase 
which appears at least to contain an allusion to the private-law theory of 
resistance. The wording is (as ever) highly equivocal, and includes no 
mention of the idea that, if a ruler exceeds his legitimate authority, he 
automatically reduces himself to the status of a felonious private citizen. 
But the passage does contain the clear suggestion that a ruler who goes 
beyond the bounds of his office automatically ceases to count as a genuine 
magistrate. Calvin points to the example of Daniel, when he ‘denies that 
he has committed any offence against the King when he has not obeyed his 
impiqus edict’ (p. 1520). The reason this was justified, Calvin is now pre- 
pared to claim, is that ‘the King had exceeded his limits, and had not 
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merely been a wrongdoer against men, but, in lifting up his horns against 
God, had himself abrogated his power’ (p. 1520). 

It is true that Calvin appears to be speaking in this passage of dis- 
obedience rather than active resistance. But if we turn from the Jnstitutes 
to the Commentaries on the Bible which he began to issue in the closing 
years of his life, we find him beginning to develop his allusions to the 
private-law argument into a theory of lawful opposition to tyrants. The 
earliest decisive instance occurs in his Commentary on the Acts of the 
Apostles, first published between 1552 and 1554. The crucial passage 
occurs in his discussion of the injunction that ‘It is better to obey God 
rather than man’ (p. 108). He argues that every ruler has a godly office to 
perform, and adds that ‘if a king or prince or magistrate conducts himself 
in such a way as to diminish the honour and right of God, he becomes 
nothing more than an ordinary man’ (non nisi homo est) (p. 109). He says 
no more at this point, but when he reverts to the theme of political 
‘obedience in commenting on Chapter 17, he makes a significant addition 
to his earlier argument. He now maintains that ‘it is in fact possible to 
claim that we are not violating the authority of the king’ in any case where 
‘our religion compels us to resist (resistere) tyrannical edicts which forbid 
us to give Christ and God the honour and worship which is their due’ 
(p. 398). 

A similar development of his earlier allusions to the private-law argu- 
ment occurs in Calvin's Readings on the Prophet Daniel, which he first 
published in 1561.! He again turns, as in the /nstitutes two years earlier, 
to Daniel's denial of Darius's command, and again argues that Daniel in 
this case ‘committed no sin’, since ‘in any case where our rulers rise up 
against God’, they automatically ‘abdicate their worldly power’ (pp. 25-6). 
This has sometimes been dismissed as nothing more than ‘a casual 
phrase'? but Calvin in fact discusses the same passage once more, with a 
clear willingness to accept its most radical implications, in the Sermons on 
the last Eight Chapters of the Book of Daniel which were posthumously 
Published in French in 1565. Again he insists that Daniel ‘committed no 
sin when he disobeyed the King’, and again he gives as his reason the fact 
that ‘when princes claim that God is not to be served and honoured’, then 
‘they are no longer worthy to be counted as princes’ (p. 415). This is not 
only taken to mean that ‘we no longer need to attribute to them any further 
authority’; Calvin now quite clearly adds that ‘when they raise themselves 
up against God", then ‘it is necessary that they should in turn be laid low” 
(mis en bas) (p. ats). 

1 For these details see Calvin, Opera Omnia, ed. Daum et al, vol. 40, pp. sat 
* See Allen, 1957, p. $7. 
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1t remains true, however, that such references to the private-law theory 
of resistance are very rare amongst the continental leaders of Calvinism 
at this time. The theory is never mentioned in the 1550s by Beza or 
Martyr, and it is always employed with self-conscious caution by Calvin 
himself. He never deleted from the Institutes any of the contradictory 
passages in which he continued to uphold the duty of non-resistance, and 
he always continued to insist, even in the 1560s, that the exceptions he had 
begun to allow were in no case to be taken to include the possibility of 
resistance by individual citizens or the body of the people. A good example 
of the fierce language he continued to employ in making this point is pro- 
vided by the Three Sermons on the Story of Melchisedec, first issued in 
French in 1560. He still holds that ‘it is absolutely forbidden to any 
private individual to take up arms’, since this would be ‘to despoil God of 
his honour and right’ (p. 644). And he never ceases to inculcate the harsh 
lesson that, since ‘private individuals must absolutely abstain from all 
violence’, they must also ‘have the courage to suffer when it pleases God 
to cast them down’ (p. 644). 

When we turn, however, from the continental leaders of Calvinism to 
the more revolutionary protagonists of the movement in England, we find 
a very different situation: we find a completely unequivocal statement of 
the private-law argument being deployed as the main justification for the 
lawfulness of forcible resistance. The earliest presentation of this case 
occurs in A Short Treatise of Politic Power by John Ponet (1514-56). Ponet 
had been made Bishop of Winchester when his hated rival, ‘the devil 
Gardiner’, was deprived of the sce in 1551 (cf. p. 85). Ponet himself was 
forced out only two years later, after the accession of Mary,? and fled into 
exile in Frankfurt, where his Treatise was written and published in the 
year of his death.* The same theory was then developed by Christopher 
Goodman (c. 1520-1603) in How Superior Powers Ought to be Obeyed of 
their Subjects, which was first published at Geneva early in 1558, where 
Goodman (who had been Lady Margaret Professor of Divinity at Oxford 
under Edward VI) had gone into exile and become pastor to the English 
Protestant community.? Finally, a few wisps of the same argument can 











? Despite his deprivation, Ponet continued to use his style as a Bishop, for his Treatise is 
fied on the ie-page DUP BRM. ic Dr Jobn Ponet, Bishop of Rochester and 


Winchester. 
* The Treatise has been in a facsimile of the first edition, at the end of Hudson, 
1942. All my citations refer to Hudson's pagination of the book. 


* See Garren, 1938, pp. 163-4. It ie pehaps worth noting two rather prevalent misconceptions 
the intellectual relations berween Ponet and Goodman and the sources of their thought. 
ieren’, and 
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1957, P. 118 and Walzer, 1966, p. 103 note). But the main aim of both writers was to develop. 
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also be found in the marginal annotations added to the translation of the. 
Old Testament which William Whittingham - with the assistance of 
Gilby and Goodman - produced at Geneva in 1560. 

Ponet and Goodman both begin with the contention - familiar by now 
amongst radical Protestants — that all our rulers are ordained to fulfil a 
particular office. This is summarised in the form of the claim that, as 
Ponet puts it (p. 26) ‘princes are ordained to do good, not to do 
thus that they are ministers of God, as Goodman agrees, ordained ‘to 
punish the evil and to defend the good’ (p. 199). Ponet’s argument is 
sometimes contrasted with Goodman's at this point, on the grounds that 
Ponet's concern with the duties of princes is ‘more profane than holy’, 
whereas Goodman exhibits ‘virtually no social connections or sympathies’, 
since he is wholly concerned with the obligation of all rulers to uphold 
the true faith (Walzer, 1966, pp. 102-3). It is doubtful, however, whether 
such a distinction can be sustained. Goodman as well as Ponet insists that 
our rulers are ordained ‘for our profit’, with a duty ‘to obtain peace and 
quietness’, to maintain ‘the preservation of the people’ and ‘to see justice 
administered to all sorts of men’ (pp. 36, 113, 118, 191). And Ponet no 
less than Goodman accepts that our rulers are ‘but executors of God's 
laws! and that their enactments must never be ‘contrary to God's law and 
the laws of nature’ (pp. 22, 43). The same claims are reiterated in the 
annotations to the Geneva Bible, especially at the point in the Book of 
Samuel where the children of Israel ask God for a king. The limited 
character of the monarchy which God assigns to them is strongly empha- 
sised, and we are also told to ‘note that kings have this authority by their 
office’, the duties of the office being to uphold good order and godliness 
(fo 124). 

Both Ponet and Goodman next proceed to consider the position of a 
ruler who, in Ponet’s words, fails to discharge the duties of his ‘office and 
authority’ and turns instead to the infliction of atrocious and notorious 
injuries, attempting ‘to spoil and destroy the people’ instead of protecting 
them (pp. 100, 112). There is a certain tentativeness at this point - both in 
Ponet’s analysis and in the relevant annotations to the Geneva Bible - in 
making any direct appeal to the private-law theory of resistance. It is never 
‘explicitly stated that a ruler who acts tyrannicaliy automatically reduces 
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himself to the status of a felonious private citizen. There is an apparent 
allusion to the doctrine, however, in at least one section of the Geneva 
Bible - in the passage (already cited by Calvin) where Daniel refuses to 
obey the unlawful commands of Darius (fo 361). And there is a much 
stronger allusion to the same doctrine in Ponet’s central chapter on 
“Whether it be lawful to depose an evil governor and kill a tyrant’ (p. 98). 
With citations from both the civil and canon law, Ponet argues that the 
crimes of a ruler who exceeds the bounds of his office are in fact no differ- 
ent - and ought to be treated no differently - from the same crimes when 
committed by any ordinary citizen. “If a prince rob and spoil his subjects, 
itis theft, and as a theft ought to be punished." And ‘if he kill and murder 

it is murder, and as a 











them contrary or without the laws of his country, 
murderer he ought to be punished’ (p. 113). 

By the time we come to Goodman's account, this tentativeness is 
‘entirely overcome, and the distinction between the office and the person 
of the magistrate is much more clearly emphasised. The issue is first 
raised in Chapter 1X, where Goodman seeks to meet the objection that 
St Paul's injunction to obey all constituted authorities entails an unmiti- 
gated doctrine of non-resistance (p. 106). His answer takes the form of 
repeating that our rulers are not merely ordained, but are ‘ordained to see 
justice administered to all sorts of men’ (p. 118). This means that if they 
“transgress God's laws themselves, and command others to do the like, 
then have they lost that honour and obedience which otherwise their 
subjects did owe to them, and ought no more to be taken for magistrates’ 
(pp. 118-19). The same doctrine is then repeated in Chapter XIII, which 
finally vindicates the lawfulness of forcible resistance (p. 175). Here again 
it is insisted that, if our rulers become tyrants or murderers, ‘then are 
they no more public persons’, since they are ‘condemning their public 
authority in using it against the laws’, and are thus ‘to be taken of 
all men as private persons’, and no longer as genuine magistrates (pp. 
187-8). 

It is in the light of this private-law doctrine that Ponet and Goodman 
next proceed to defend the lawfulness of forcible resistance. Ponet also 
considers a number of other possible justifications, and much of his 
argument is based simply on citing Biblical precedents. It is the private- 
law theory which he finally invokes, however, in his chapter on ‘Whether 
it is lawful to depose an evil governor’, and it may be significant in this 
connection that — according to his own account — one of his chief 'com- 
forters’ in his exile from England after 1553 was Melanchthon, one of the 
earliest Protestants to employ the private-law theory of resistance (Robin- 
son, 1846, t, p. 116). The essence of Ponet’s argument is that, according to 
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‘the laws of many Christian regions’, it is permissible in certain circum- 
stances even for ‘private men’ to repel the unjust force of malefactors — 
‘yes, though they were magistrates’ (p. 111). Ponet next proceeds to out- 
line the types of situation in which it is justifiable to engage in such acts 
of resistance. The examples he gives are mainly taken - though without 
acknowledgement — from the discussion in the Digest of the right to kill in 
defence of one's person or property. One such situation is said to be ‘when 
a governor shall suddenly with his sword run upon an innocent’. Another 
such situation - already mentioned by Melanchthon ~ is when the magis- 
trate is "found in bed with a man's wife, or going about to deflower and 
ravish a man's daughter’. And worst of all, as Ponet concludes in his most 
minatory tones, is the situation in which the ruler ‘goes about to betray 
and make away his country to foreigners’ (p. 111). The magistrates in all 
these cases are taken to be ‘abusing their office’ and exceeding their 
authority so notoriously that one’s duty is no longer to submit to their 
ungodly and tyrannical acts, but rather to resist them and ensure that 
they are “deposed and removed out of their places and offices’ (pp. 104, 
105). 

Finally, the same conclusions are also spelled out by Goodman, especially 
in his chapter examining a number of supposed objections to his position 
derived from the Old and New Testaments. He begins, somewhat in the 
manner of Magdeburg Confession, by considering how grave the injuries 
inflicted by a tyrannical ruler need to be before an act of resistance can be 
justified. It can never be lawful to resist, even if our magistrates are ‘rough 
and froward’, as long as their wickedness is not ‘manifestly against God 
and his laws’ (p. 118). The situation is quite different, however, ‘if without 
fear they transgress God's laws’, for in these circumstances they are ‘no 
more to be taken for magistrates’, but simply as felonious private citizens 
(pp. 118-19). It then becomes lawful to resist them in the same way that 
it is justifiable to resist the unjust force of any other private malefactors, 
treating them as ‘private persons’ and ensuring that they are ‘punished as 
private transgressors’ (pp. 119, 188). The whole theory is once again sum- 
marised in Chapter X, when Goodman replies to the alleged counter- 
‘examples found in the Old Testament (p. 123). His final word is that when 
‘kings and rulers are become altogether blasphemers of God, and oppres- 
sors and murderers of their subjects’, then ‘ought they to be accounted 
no more for kings or lawful magistrates, but as private men, and to be 
examined, accused, condemned and punished by the law of God, where- 
unto they are and ought to be subject’ (pp. 139-40). 
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THE DEVELOPMENT OF CALVINIST RADICALISM 


While the Calvinists in the 15505 were largely content to adopt and reiter- 
ate the radical arguments which the Lutherans had already evolved a 
generation earlier, it would be an exaggeration to imply that they added 
nothing of their own to the development of revolutionary political ideo- 
logies at this time. One distinctive contribution they made was to confront. 
and resolve a dilemma which had arisen in connection with the distinction 
between the office and the person of a magistrate. This distinction had 
become central to both the theories of resistance we have examined, since 
they both depended on the contention that our rulers are ordained to do 
‘good but not evil, and are thus to be counted as genuine magistrates only 
so long as they continue to discharge the duties of their office. The use of 
this distinction, however, gave rise to some acute theoretical difficulties, 
since it had the effect of placing a question mark against one of the most 
fundamental assumptions of orthodox Reformation political thought. It 
had always been assumed that all rulers and magistrates, regardless of 
whether they discharged the duties of their office, had to be seen as 
ordained of God. Once it began to be emphasised instead that all such 
powers are in fact ordained to fulfil a particular set of duties, the new 
question which arose was whether a magistrate who fails to meet these 
obligations ought still to be regarded as a genuinely ordained power. 

‘The radical Lutherans had found it impossible to answer this question 
in a satisfactory way. There was no question of their abandoning the belief — 
central to all Reformation political thought — that our magistrates are 
assigned to us, as Calvin repeatedly insists in the Jnstitutes, as a direct 
outcome of ‘divine providence and holy ordinance’ (p. 1489). But when 
they attempted to combine this belief with the suggestion that tyrants 
are not in fact ordained, they were left without any means of explaining 
how it comes about that legitimate but tyrannical governors are sometimes 
set to rule over us. Nor could they resolve the problem by reverting to 
Luther's original Augustinian contention that tyrants are sometimes 
ordained by God as a just punishment for our sins. Since they wanted 
above all to be able to say that tyrants may be justly opposed, they 
could not possibly accept that their tyranny itself might be justly im- 
posed. But if they were to insist that tyranny is always evil, while 
agreeing that tyrants are sometimes ordained of God, they would be 
‘committing themselves to the blasphemy of suggesting that God is some- 
times the deliberate author of evil and injustice. 

‘The solution to this dilemma adopted by most of the Lutherans was 
that they tended — surely deliberately - to remain completely silent about 
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this aspect of their argument. This happens, for example, both in Luther's 
Warning of 1531 and in the exposition of the private-law argument which 
Melanchthon added to his Prolegomena in 1542. Both contiive to avoid 
any reference to the key Lutheran belief that all legitimate magistrates, 
however they may choose to conduct themselves, must always be seen as 
powers ordained of God. This enabled them to avoid altogether the awk- 
ward question of whether ‘tyrants by practice’ are or are not to be seen as 
ordained. And this in turn allowed them to avoid having to ask how one 
might seek to vindicate the justice of God if one answered in orthodox 
Lutheran style by saying that even tyrants are in fact ordained. 

It is true that some of the radical Lutherans showed themselves more 
willing to explain the phenomenon of ‘tyranny by practice’, but this 
merely had the effect of rendering their argument incoherent rather than 
incomplete. The resulting confusions can be seen, for example, both in 
Bucer's Explications and in Martyr's Commentaries. Both begin by accept- 
ing that, as Martyr puts it in his Commentaries on Romans, ‘in kingdoms 
many things are done . . . unjustly’ and ‘laws are perverted’ so that ‘many 
think that it cannot be that such powers should be of God’ (fo 427b). The 
solution they both propose consists of reverting to the orthodox assump- 
tion that even when a magistrate exceeds the bounds of his office he must 
still be regarded as a power ordained of God, since (as Martyr remarks) 
God may sometimes decide ‘to use wicked and ungodly princes’ (fo 428a). 
They recognise that this appears to make God the author of evil, but they 
meet this objection by adding the further orthodox claim that unjust rulers 
are in fact given to us justly, since they are ordained as a punishment for 
our sins. Bucer takes the example of Saul, whom he treats as an ordained 
power even though he was a tyrant, and argues that ‘God gave the people 
this king in his anger with them’ (fo 4b). Similarly, Martyr concedes in 
his Commentary on Judges that God sometimes ‘makes a hypocrite to reign, 
and in his fury gives kings’ because ‘he used them to punish the sins of the 
people’ (fo 150a). And in his Commentaries he adds that ‘it is not enough’ 
to answer that ‘God does not do these things, but only permits them’, since 
God often ‘executes his just judgment’ by means of evil princes, and 
‘therein commits no offence’, because he ‘provides tyrants to afflict the 
people’ on account of ‘their grievous wicked acts. 

It is obvious, however, that this attempt to resolve the dilemma merely 
results in the collapse of the theory of resistance which it was the original 
intention of these writers to articulate. Bucer and Martyr both set out 
with the aim of vindicating the lawfulness of resistance by inferior magis- 
trates on the grounds that they have a duty to uphold the laws of God and 
+ See Martyr, Commentary on Jude, fo 256b and Martyr, Commentaries on Romans, fo ala. 
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to attack all forms of tyranny and ungodliness. But they now suggest that 
the ungodly behaviour of tyrannical magistrates must nevertheless be 
seen as justly ordained. It thus appears that any act of resistance even to 
a wicked ruler must still be seen as an act contrary to the just ordinances 
of God, and must in consequence be liable after all — as the orthodox 
Lutherans had always affirmed — to bring damnation upon anyone daring 
to perform it. By spelling out the implications of their argument, they 
merely succeeded in destroying it. 

It is only when we come to the most radical Calvinists of the 1550s — 
Ponet, Goodman and to a lesser extent Knox - that we find these problems 
being squarely faced and satisfactorily resolved. Ponet and Goodman both 
begin by conceding that if we think of God as ordaining wicked princes, 
while arguing at the same time that it is lawful to resist them, we are 
unquestionably treating God as the author of evil and injustice in the 
world. Ponet makes the point in his chapter on the need for rulers to be 
subject to law, arguing that it would be ‘a great blasphemy’ to suppose 
that God countenances ‘the robbery of their subjects’ by tyrannical 
magistrates (p. 43). Goodman repeats the same judgment in his chapter 
‘on the apostolic doctrine of obedience. He maintains that when St Paul 
says ‘there is no power but of God’, he ‘does not here mean any other 
powers but such as are orderly and lawfully instituted of God’. The 
alternative would be to say that God must ordain and approve ‘all tyranny 
and oppression’, which is not only blasphemous but morally impossible, 
since God has ‘never ordained any laws to approve’, but only ‘to reprove 
and punish’ all ‘tyrants, idolaters’ and other oppressors (p. 110). 

‘As Ponet and Goodman both clearly recognise, the only coherent answer 
to the dilemma thus raised is to abandon the cardinal Augustinian assump- 
tion that, even if our rulers fail to discharge the duties of their offices, they 
must still be regarded as powers ordained of God." This is acknowledged 
by Ponet early in his central chapter on the lawfulness of resistance, when 
he states directly that ‘a prince or judge is not always ordained by God’ 
(p. 104). For a Protestant to make such a claim was of course revolutionary, 
and Ponet finds himself totally bereft of any suitable authorities to cite. 
He is obliged to fall back — with copious apologies - on one of the sugges- 
tions put forward by d'Ailly, Gerson and the other leading conciliarists at 
the Council of Constance: the suggestion that ‘an evil prelate and unre- 
Sermable seca not to be ordained by the will of Gof (p. 103). After 
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citing this conciliarist argument, Ponet anxiously adds that his purpose 
in rehearsing ‘these doings of Popes’ is not in any way to endorse their 
‘usurped authority’, but only to point out that while their cause is un- 
doubtedly bad, their arguments are admittedly good, and are thus ‘meet 
to be received and executed’ by all ‘reasonable creatures’ (pp. 102-3). 
Goodman is ~ as usual — less troubled about underpinning his arguments 
with suitable authorities, and simply contents himself with offering, in 
the course of considering the Pauline doctrine of obedience, a very brisk 
restatement of the same conclusions. He repeats that when the Apostle 
says ‘there is no power but of God’ he only intends to refer to ‘such power 
as is His ordinance and lawful’ (p. 111). He does not mean to include 
‘tyranny and oppression’, for these ‘are to be called rightly disorders and 
subversions in commonwealths and not God's ordinance’ at all (p. 110). 
The crucial conclusion is immediately repeated. When our rulers are 
tyrants or oppressors, ‘they are not God's ordinance’, so that ‘in disobey- 
ing and resisting such, we do not resist God's ordinance’ (p. 110). 

If tyrannous magistrates are not ordained by God, how do they ever 
come to rule over us? Ponet and Goodman answer by way of analysing the 
way in which legitimate rulers come to be chosen and installed in office. 
‘They appeal in particular to the model of the Davidic kingdom in the 
Old Testament, arguing that all legitimate governors are instituted as the 
result of a choice which is originally made by God and is then ratified by 
the godly people. Ponet mentions the favourite cautionary tale of Saul, 
which he uses to illustrate the claim that a good king must always be 
"chosen according to the will of God” and not merely elected ‘according 
to the minds and desires of the sinful people’ (p. 104). The same point 
is developed more fully by Goodman, as well as being taken up by Knox 
at the end of his First Blast of the Trumpet, first published at almost the 
same time as Goodman's book on Superior Powers. Goodman asserts that 
"the first point or caution that God requires of his people is that they 
choose such a king as the lord appoints, and not as they fantasy’ (p. 49). 
‘And Knox repeats in more menacing tones that before we can assume that 
the election of a ruler is "lawful and acceptable before God’, we must. 
remember that ‘God cannot approve the doing nor consent of any multi- 
tude concerning anything against his word and ordinance’ (p. 415). 

The suggestion that a truly godly people will always elect the magis- 
trates whom God has chosen for them had already been advanced by 
Bucer, whose Explications of the Four Gospels also included an account 
of the Davidic kingdom. When we come to the discussion of the same 
issue by Ponet, Goodman and Knox, however, we encounter two impor- 


? Baron, 1937, includes a very valuable discussion of this point. 
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tant new developments. They now pay much more attention to the criteria. 
which God is said to have laid down in order to enable the godly people to 
recognise and thus to accept whatever ruler He has already selected. The 
point is only mentioned in passing by Ponet, but it supplies Knox wit 
his major theme in the First Blast of the Trumpet. His entire argument is 
founded on the assertion that ‘nothing can be more manifest’ than the fact 
that it is contrary to God's will that ‘a woman should be exalted to reign 
above man’ as in the case of Mary of Guise, then Regent of Scotland, 
or Mary Tudor, then Queen of England (p. 378). God is said to have pro- 
nounced ‘the contrary sentence’ in his advice to the godly throughout 
the Old and New Testaments, while the same judgment is said to be 
corroborated by ‘innumerable more testimonies of all sorts of writers’ 
(pp. 378, 389). The same theme is also taken up by Goodman in his chap- 
ter on the necessity of obeying God rather than men - a less celebrated 
but more careful and comprehensive treatment of the same problem of 
women rulers. This too begins by assuming that the Bible supplies us with 
‘notes to know whether he be of God or not whom we would choose for 
our king’ (p. 50). As in Knox’s account, and earlier in Bucer, one positive 
criterion is immediately proposed, namely that our ruler must be ‘a man 
that hath the fear of God before his eyes’ (p. 51). A number of negative 
criteria are then added. The first is that ‘God's will is that he should be 
chosen from amongst his brethren, and should be no stranger (p. 51) - an 
evident allusion to the unsuitability of Philip of Spain, the husband of 
Mary Tudor, to be received as king of England. The second is that the 
people must ‘avoid that monster in nature and disorder amongst men which 
is the empire and government of a woman’ (p. 52) - a clear allusion to the 
female (and Catholic) rulers of Scotland and England, And finally, they 
are told to avoid any ruler with great personal riches, who ‘trusts in his 
‘own power and preparation of all things for defence of himself” (p. 57). 
These accounts of how to choose and elect a ruler are then used to 
explain how it comes about that evil or tyrannical magistrates are some- 
times set in authority over us. As we have seen, Bucer and Martyr had 
tended to revert at this point to saying that this must still be the result of 
an ordinance of God, an ordinance which He sometimes chooses to enact 
asa just punishment for our sins. When we come to Ponet, Goodman and 
Knox, however, we find a new and quite different answer — and one which 
achieves complete consistency, in a way that Bucer and Martyr signally 
failed to achieve, with the rest of their theory of resistance. Their sugges- 
tion’ is that if the people find themselves with an idolatrous or tyrannical 
ruler, this can only mean that they made a mistake in selecting him. They 
must have failed to read the signs and follow the criteria which God has 
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provided in order to enable us to recognise a truly godly prince. They 
must instead have made their own choice, electing a ruler whom God has 
neither ordained nor wishes to recognise, and in this way guarantecing 
themselves an unsuitable and very probably a tyrannical governor - a 
reflection of their own fallen natures rather than a gift of God. Ponet makes 
the point by citing, again with some embarrassment, the alleged parallel 
of a Papal election. If the Pope is ‘not one that seeks God's glory’, it 
follows that he cannot have been elected ‘according to the will of God’, 
and can only owe his position to the fact that the cardinals ‘erred in 
choosing him’ (p. 104). Goodman and Knox both reiterate the same argu- 
ment, developing it at greater length and applying it more closely to the 
contemporary political scene. Goodman laments the ‘ignorance and 
unspeakable ingratitude’ which has caused the English people to ignore 
the will of God and ‘to choose and procure themselves princes and kings 
after their own fantasy’. The miserable outcome of their folly is that they 
now find themselves ‘shamefully oppressed” by the ungodly magistrates 
whom they have allowed to rule over them (pp. 48-9). And Knox’s final 
word, in the Preface to his unwritten Second Blast of the Trumpet, is to 
the same effect." He first claims that, in the electing of magistrates, ‘the 
ordinance which God has established” must always be observed. He next 
intimates that this has recently been ignored, since the people have 
‘rashly . .. promoted’ and ‘ignorantly have chosen’ their own magistrates. 
The result has been the rule of idolaters and tyrants who are ‘unworthy 
of regiment above the people of God’, and whom the people must now 
‘depose and punish’, since they'unadvisedly' agreed to ‘nominate, appoint 
and elect’ them out of ungodly ignorance (pp. 539-40). 





The other distinctive contribution which the Calvinists made to the 
theory of revolution in the 1550s was that some of them showed them- 
selves far more permissive than the Lutherans in considering the crucial 
question of who may lawfully resist an idolatrous or tyrannical govern- 
ment. As we have seen, the Lutherans had always taken great care to insist 
that kings and other supreme magistrates can only be opposed by other 
ordained ‘powers’, and in particular by inferior magistrates. A number of 
Calvinists now went on to add a further dimension to the theory of 
resistance by arguing that there are at least two other agencies who may 
lawfully take up arms against their rulers in suitable circumstances. 

‘One such agency was said to be a special class of popularly clected 
magistrates, a class described by Calvin in the Jnstitutet as ‘magistrates 
of the people, appointed to restrain the wilfulness of kings’ (p. 1519). 

+ See mb Kino, J Kner o the Reader, inthe bibliography of primary sources. 
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“This suggestion was not of course an invention of the Calvinists themselves. 
‘The idea was an ancient one, and Calvin would have been sure to know of 
Cicero's discussion of the issue in The Laws, in which he had insisted that 
“it was not without good reason’ that ‘ephors were set up’ in Sparta to 
check the power of their kings, and that tribunes were established ‘in 
‘opposition to the consuls’ at Rome (p. 477). There are some signs, more- 
over, that a similar concept of popular magistracy first entered the political 
consciousness of the Reformation some time before the Calvinists began 
to develop it, For example, we already find Melanchthon appealing to the 
idea in his Commentaries on Some of the Books of Aristotle's Politics, which 
he first published in 1530. It is doubtful whether Bohatec and the other 
authorities who have pointed to this source are correct in treating it as an 
important influence on Calvinist radicalism, since the only modern paral- 
lels cited by Melanchthon are ‘the bishops’, ‘the Imperial electors’ and 
‘certain princes in France’ none of whom he could possibly have believed 
to be popularly elected magistrates." But there is no doubt that Melanch- 





who are given the power to keep them in order’ in addition to the restraints 
imposed by the laws (p. 440). And he specifically goes on to mention the 
example of ‘the ephors of Sparta, of whom Thucydides writes, who 
possessed the authority to control their kings’ (p. 440). 

A second and more plausible source for the Calvinist theory of popular. 
magistracy is provided by Zwingli's account of 'ephoral authorities 
(McNeill, 1949, p. 163 note). He developed the idea in a vernacular ser- 
mon, The Pastor, which he delivered to the clergy attending the Zurich 
Disputations in January 1523 and published in the following year. It is 
true that Zwingli is still inclined to speak of the pastors as “given by God" 
to defend the people, and that the examples he mentions tend not to be 
cases of elected officials acting to restrain their rulers, but rather of Old 
‘Testament priests protesting on behalf of the people against the iniquities 
of their kings (pp. 27-33). Nevertheless, he does cite amongst his historical 
examples a number of magistrates ‘with the power to check their rulers’ 
who undoubtedly had elective status, including "the ephors in Sparta 
and the tribunes in Rome’ (p. 36). And he goes on to make the crucial 
suggestion that there may be a number of magistrates in existing com- 
munities who, while they may not strictly speaking be ‘ephors’, may still 
be credited with the capacity to exercise ‘ephoral’ powers in order to 
‘uphold the interests of the people’ (p. 36). But in spite of these earlier 

? See Melanchthon, p. 440 and cf. Bobates, 1937, pp. 82-3. 
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hints, it would still be true to say that the main development of the idea 
of ‘ephoral’ authority is owed to the Calvinists, and that the most impor- 
tant statement of the concept is supplied by Calvin himself. He presents his 
account in a single highly-charged passage in the /nstitutes, a passage which 
is placed strategically on the final page of the closing chapter of the book." 
Jt is true that Calvin is not completely consistent in equating 'ephoral" 
authorities with popularly elected magistrates, since he adds at the end of 
his discussion that they are also ‘placed over us as guardians by the ordi- 
nance of God’. But it seems misleading to suggest (as Baron and Chene- 
vière have done) that Calvin's analysis exhibits nothing more than an 
‘almost literal conformity’ with Bucer's theory of inferior magistrates, and 
that we ought not to think of Calvin's popular magistrates as representa- 
tives of the people, since ‘their authority comes from God and not from 
the populace’,* Calvin never alludes to the concept of inferior magistrates 
in this (or any other) discussion about political resistance, while the 
vocabulary he uses in this key passage makes it clear that, even though he 
thinks of ‘ephoral’ magistrates as ordained of God, he also thinks of them 
as elected by and responsible to the people. He opens his discussion by 
referring to them not as ‘inferior’ but as ‘popular’ magistrates (populares 
magistratus) and proceeds to emphasise that they are appointed (constituti) 
~ he does not say ordained (ordinati) - in order ‘to moderate the power 
of kings’. And when he turns to defend their right ‘to oppose the ferocious 
license of kings’, the justification he offers is that they would be involving 
themselves in ‘an act of nefarious perfidy’ if they failed to engage in such 
opposition, since they would be conniving at ‘a fraudulent betrayal of the 
liberty of the people’. The impression created by this language is cor- 
roborated by the examples Calvin cites of magistrates whom he credits 
with the possession of ‘ephoral” powers. The three instances he mentions 
from the ancient world are the Spartan ephors themselves, ‘the tribunes 
of the plebs amongst the Romans’ and ‘the demarchs amongst the 
Athenians’ all of whom, as Calvin would have known, were annually 
elected officials. The same point applies even more clearly to the sugges- 
tions he makes about ‘ephoral’ authorities in the modern world. He not 
only repeats Zwingli’s crucial suggestion that ‘there may be magistrates 
appointed at the present time to moderate the power of kings’, but goes 
on to suggest that, if this indeed be the case, then perhaps the most likely 





* Sine the recie vocabulary wad by Calvinin his paragraph is important, and vince i seems 
translated 
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candidates are ‘the three estates of each kingdom when they are gathered 
together’. Since the convening of such assemblies, as Calvin was well 
aware, required an election, there seems little doubt that his final sugges- 
tion - while phrased with characteristic caution — is that the power to 
resist tyrannical rulers may well be lawfully vested, in the kingdoms of his 
own day, in a number of magistrates who are elected by the people, serve 
as their representatives, and remain responsible to those who have elected 
them. 

1t would of course be easy to exaggerate the significance of Calvin's 
discussion, and it is arguable that this has happened in those commen- 
taries which have sought to emphasise his republican and antimonarchical 
sympathies. Calvin's whole account, which is extremely brief, is also 
extremely oblique and conditional in tone. He never explicitly asserts that. 
there are any assemblies possessing 'ephoral' powers in any existing king- 
doms of Europe. And he never straightforwardly argues that, even if such 
authorities exist, they do in fact have an unequivocal duty to oppose the 
rule of tyrannical magistrates. It must also be conceded that, doubtless in 
consequence of this circumspection, Calvin's discussion appears at first 
to have exercised singularly little influence. There is a brief allusion to 
ephors, tribunes and demarchs at the start of Ponet's Short Treatise, but 
even this appears more akin to Melanchthon’s than to Calvin's analysis 
since it emphasises that all such powers are ordained, without suggesting 
that they ought also to be treated as representatives of the people (pp. 1 
12). This appears, moreover, to be the only occasion on which Calvi 
doctrine was immediately taken up, even amongst his most radical dis- 

i the 1550s. There is no reference to ephors or 'ephoral' magis- 
trates in the political writings of Beza or Martyr from the same period, 
nor is the idea ever mentioned even in the most revolutionary writings of 
Knox and Goodman at the end of the decade. 

In spite of this lack of immediate impact, there are good reasons for 
treating Calvin's analysis as an important contribution to the stock of 
radical political ideas available to his followers at the time of the mid- 
century crisis of Protestantism. His account serves in the first place to 
introduce a secular and constitutionalist element into the discussion of 
political authority which the Lutheran theorists had all deliberately 
avoided. While the ‘inferior magistrates’ discussed by Bucer and his fol- 
lowers are still said to derive their authority from being powers ordained 
of God, the popular magistrates discussed by Calvin are clearly regarded 
not simply as ordained powers, but also as elected officials with a direct 


1 Sec for example Hudson, 1946, McNeill, 1949, and Bitler, 1959, who speaks (p. 65) of Calvin 
as ‘the leader of a subversive political movement’; see Biéler’s account, pp. 65-137. 
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responsibility to those electing them. A further reason for treating the 
development as one of great importance is that, in consequence of intro- 
ducing this essentially historical dimension into his political thought, 
Calvin was eventually able to bequeath to his revolutionary Huguenot 
followers a crucial means of broadening the basis of their support. The 
source of this dimension in Calvin's thought appears to have been the 
training he received in the fashionable techniques of legal humanism as a 
law student at the University of Bourges, where he was actually taught by 
‘Andrea Alciato between 1529 and 1531 (Ganoczy, 1966, pp. 51-2). The 
outcome of this union between the mos docendi Gallicus and Protestant 
political thought - soon to be brilliantly cemented by François Hotman — 
was that Calvin in effect encouraged his followers to look for alleged 
examples of ‘ephoral” authorities within the ancient — and, to the humanist 
legal scholar, the normative - constitution of France, so prompting them. 
to sustain their revolutionary conclusions with arguments drawn from 
legal and historical as well as purely theological sources. This had the 
effect of helping to commend their ideology to a far wider spectrum of 
opinion than they could ever have hoped to reach with purely sectarian 
arguments. And this in turn proved vital to the development and influence 
of radical Calvinism throughout the latter half of the sixteenth century. 

"The other and more dramatic way in which the Calvinists tended to be 
more permissive than the Lutherans in discussing the question of who 
may lawfully resist an idolatrous or tyrannical government was that, in 
some of the most radical Calvinist writings of the 15505, it finally came to 
be accepted that in certain circumstances it might be legitimate not merely 
for magistrates, but even for individual citizens, and thus for the whole 
body of the people, to engage lawfully in acts of political violence. One 
way in which this conclusion was reached was by developing the private- 
law theory of resistance in such a way as to highlight its most individualist 
and populist implications. It had always been recognised that, in vindi- 
cating the lawfulness of repelling unjust force with force, the private-law 
theory appeared to be granting the authority to oppose ‘notorious’ tyrants 
not merely to inferior magistrates, but also to each and every private 
citizen. While the Lutherans had always taken the greatest care to block 
off this suggestion, however, it now began to be deliberately emphasised 
by a number of revolutionary Calvinists. 

Iis true that this argument was handled with caution even by the most 
radical writers. Knox makes no appeal to it, and even Ponet and Goodman 
continue to argue that the most fitting leaders of any resistance movement 
must be inferior magistrates rather than the ordinary body of citizens. 
Ponet wants ‘all things in every Christian commonwealth’ to be ‘done 
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decently and according to order and charity’, a commitment which makes. 
him very unhappy with the idea ‘that any private man may kill’, or even 
that the whole body of the people may choose to resist, unless they are 
‘commanded or permitted by common authority’ (pp. 111-12). And 
Goodman agrees that, whenever our superiors behave tyrannically, ‘all 
will confess that it chiefly belongs to inferior magistrates to see a redress 
in such disorders’, the reason being that ‘it chiefly appertains to their 
office’ to see justice executed (pp. 145, 182). 

But in spite of these scruples there is no doubt that Ponet and Goodman 
both make a decisive break with the assumption — hitherto unquestioned 
by all the radical Lutherans as well as Calvinists — that a legitimate ruler, 
however tyrannical his actions, can only be lawfully resisted by another 
ordained magistrate. Ponet reverts at this point to his earlier reliance on. 
conciliarist arguments. Just as the Pope ‘may be deprived by the body of 
the Church’, so ‘by the like arguments, reasons and authority may 
emperors, kings, princes and other governors abusing their office be 
deposed and removed out of their places and offices’ by ‘the body of the 
whole congregation or commonwealth’ (pp. 103, 105, 106). Goodman 
appeals to the same authority, while adding a fuller account of how this 
leads him to endorse the same populist and revolutionary conclusion. He 
begins by repeating that all magistrates are ordained specifically to dis- 
charge their offices, since ‘God has not placed them above others to trans- 
gress his laws as they like, but to be subject unto them as well as others. 
over whom they govern’ (p. 184). He then declares that ‘when the magis- 
trates and other officers cease to do their duty’, the people ‘are, as it were, 
without officers, yea, worse than if they had none at all’ (p. 185). He thus 
arrives at his most revolutionary political claim: since the ruler in such 
circumstances is nothing more than a felonious private citizen, he may be 
lawfully resisted by any or all of his own subjects, since God at this point 
‘gives the sword into the people's hand’ (p. 185). He concedes that it may 
‘appear at the first sight a great disorder that the people should take unto 
them the punishment of transgression’ rather than leaving it to their law- 
fully appointed magistrates (p. 185). But his final word at the end of the 
chapter consists of a resounding repetition of the same argument. If the 
upholding of godly rule and the extirpation of heresy are ‘not done by the 
consent and aid of the superiors’, then ‘it is lawful for the people, yea it 
is their duty, to do it themselves’, thereby ensuring that they ‘cut off 
‘every rotten member’ and impose the law of God ‘as well upon their own 
rulers and magistrates as upon others of their brethren’ (pp. 189-90). 

‘There was another and distinct route by which the most radical 
Calvinists of the 1550s attained the same revolutionary conclusion: by 
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emphasising the concept of the covenant. Luther and Calvin had both 
stressed the idea of a covenant between God and his people, but in 
markedly contrasting ways. Luther had focused on the New Testament, 
speaking of a covenant of Grace which superseded the Old Law and 
affected anyone who received baptism in the name of Christ. Calvin laid 
the basis for a quite different doctrine when he treated Christ’s promises 
in the New Testament as a reaffirmation of the Old Law, which he in turn 
represented as a series of formal agreements originally made necessary by 
Adam's first disobedience (Niesel, 1956, pp. 92-109). This idea forms a 
major theme of Book II of the /nstitutes, on the consequences of the Fal 
in which the religious development of mankind is measured by a sequence 
of foedera, the first of which was concluded between God and Adam, while 
the later agreements were ratified by Noah, Abraham and especially 
Moses, and finally renewed through Christ's sacrifice. Since Calvin 
believed, moreover, that in each case the essence of the covenant consisted 
of an agreement to obey the Ten Commandments, he went on to teach 
that it must be possible at any time for a group of godly men formally to 
reaffirm their contractual relationship with God. The outcome in practice 
was the peculiarly Calvinist concept of the covenanting community, the 
prototype of which was established in 1537, when all the citizens of 
Geneva were asked to swear an oath binding them to abide by the Ten 
Commandments." 

"The idea that every godly individual can become a signatory of a 
covenant with God makes no appearance in Poner's Short Treatise. But it 
supplied Goodman with a second argument in favour of popular revo- 
lution in his book on Superior Powers, and it enabled Knox — in spite of 
his basic adherence to the Lutheran theory of inferior magistrates - to 
supplement this essentially anti-populist argument with a violent demand 
for popular revolution, a demand which he first voiced at the end of his 
Appellation to the nobility, and immediately repeated in his direct appeal 
to the people in his Letter Addressed to the Commonalty of Scotland. 

Goodman presents his account of the covenant in Chapter XII of 
Superior Powers, which is concerned with how far the people are “charged” 
‘by God, and with ‘what things they have promised’ Him (p. 160). God's 
agreement with Moses is cited, and it is argued that this continues to 
serve as a model to ‘all such as are or would be God's people’, since it 
reveals ‘what God requires of them and what they have promised to Him’ 
(pp. 164-5). It shows that every individual citizen, as a ‘signer’ of the 
covenant, is charged above all to help promote and maintain the rule of 


? For the oath see McNeil. 1954, p. 142 For fine account of the political implications of 
Calvin's covenanting theology, see Wolin, 1961, pp. 168-79. 
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godliness, and to ensure that his commonwealth is ‘ruled by no other laws 
and ordinances than by such as God has given them’ (p. 163). Knox offers 
a very similar analysis, both in the Appellation and in the Letter to the 
Commonalty. The Appellation refers to ‘the solemn oath and covenant 
which God made with Asa, and next to the covenant with Moses which 
made it ‘the duty of every man’ to ‘declare himself enemy to that which 
so highly provokes the wrath of God’, and in this way to ensure the rule 
of godliness (pp. 500, 503). It is then argued, just as in Goodman's 
account, that all Christians of the present day are equally bound by ‘the 
same league and covenant’ that God made with ‘his people Israel’, with 
the result that they have an overriding duty to ‘remove such enormities 
from amongst them as before God they know to be abominable’ (pp. 505, 
506). 

Tt is on the basis of their account of these promises that Goodman and 
Knox finally arrive at their defence of popular revolution. Their argument 
takes the form of the familiar claim that to promise to do something is to 
incur an obligation to do it. Each individual citizen is taken to have 
promised God to uphold his laws. Each is accordingly taken to have a 
sacred duty to help resist and remove all idolatrous or tyrannical magis- 
trates, Goodman states this conclusion at the start of Chapter XIII, after 
presenting his analysis of the covenant and before returning to the 
private-law argument. He begins by repeating that every individual has 
covenanted ‘without all exceptions’ to follow the commands of God (p. 
181). The chief command God issues is of course to uphold His laws, ‘to 
root out evil’ and to repudiate all forms of idolatry and tyranny (p. 180). 
So it follows that if our magistrates ‘wholly despise and betray the justice 
and laws of God’, it becomes the sworn duty of ‘every person both high 
and low’, and thus of ‘the whole multitude’, to whom ‘a portion of the 
sword of justice is committed’, to ‘maintain and defend these same laws’ 
against their own magistrates, and in this way to resist and repudiate the 
idolatry and tyranny of their government (pp. 180-1, 182). Finally, the 
same revolutionary conclusion is reached by Knox at the end of his 
Appellation. He now insists that ‘not only the magistrates, but also the 
people, are bound by that oath which they have made to God’ to uphold 
the rule of godliness and ‘revenge to the uttermost of their power’ any 
injuries ‘done against His majesty’ or laws (p. 506). He thus concludes that 
the punishment of idolatry and tyranny is in fact a sacred duty laid by 
God not just upon ‘kings and chief rulers’, but also upon ‘the whole body 
of the people’, a duty which is equally ‘required of the whole people, and 
of every man in his vocation’ (pp. 501, 504). 

Since the most radical Calvinists of the 1550s conceive of resistance to 
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idolatry and tyranny as a duty imposed by God upon cvery individual 
citizen, the guise in which they finally appear before their readers, as 
Walzer has observed, is that of minatory Old Testament prophets (Walzer, 


people not that they will be damned if they resist the powers that be, but. 
rather that they will be damned if they fail to do so, since this will be 
tantamount to breaking what Knox calls the ‘league and covenant’ which 
they have sworn with God himself (p. 505). Ponet promises that if they 
continue to submit to 'idolaters and wicked livers, as the papists are", God 

will send them ‘famine, pestilence, seditions, wars’ as a punishment for 
this failure to uphold His commands (pp. 176, 178). Goodman reminds 
them of the ‘horrible punishments’ God has ‘appointed for the dis- 
obedient’, and calls on the people to turn aside ‘the great wrath of God's 
indignation’ by removing all idolatrous and tyrannical rulers, thereby 
fulfilling their obligations to God (pp. 11, 93). And Knox repeatedly 
insists, in the fiercest tones of all, that if the nobles and people continue 
to submit to the rule of tyrants and idolaters, they will all be damned 
together. ‘God will neither excuse nobility nor people’ if they continue to 
‘obey and follow their kings in manifest iniquity’, but ‘with the same 
‘vengeance’ will punish ‘the princes, people and nobility, conspiring 
together against Him and His holy ordinances’ (p. 498). Nor did these 
‘warnings go unheeded, for in December of 1557 the leaders of the Scottish 
mobility agreed to sign a solemn league and covenant by which they 
constituted themselves ‘the congregation of Christ’ and bound themselves. 
to oppose their Catholic overlords, ‘the congregation of Satan’, Having 
been assured that it was their duty to resist, and that they would be 
damned if they failed to do so, they duly reaffirmed their promises to 
God, and went on to serve as the leaders of the first successful Calvinist 
revolution (Brown, 1902, pp. 48, 57-73)- 


8 


The context of the Huguenot revolution 


‘The theory of popular revolution developed by the radical Calvinists in 
the 15508 was destined to enter the mainstream of modern constitutionalist. 
thought. If we glance forward more than a century to John Locke’s Two 
Treatises of Government — the classic text of radical Calvinist politics - we 
find the same set of conclusions being defended, and to a remarkable 
extent by the same set of arguments. When Locke asks in the final para- 
graphs of the Second Treatise ‘who shall be judge’ of whether a government 
is discharging the duties of its office, he insists that the authority to give 
the answer, and to resist any ruler who exceeds his lawful bounds, lies 
not merely with the inferior magistrates and other representatives of the 
people, but also with the citizens themselves, since ‘the proper umpire in 
such a case should be the body of the people’ (pp. 444-5). And when he 
defends this conclusion in his closing chapters on Tyranny and the Dis- 
solution of Government, the argument he chiefly invokes is the private-law 
theory of resistance. His basic assumption is that anyone in authority who 
‘exceeds the power given to him by the law’ automatically ‘ceases in that 
to be a magistrate’. His main conclusion is thus that anyone ‘acting without 
authority’ may be lawfully opposed, even though he may be the king, in 
the same way that ‘any other man’ may be opposed ‘who by force invades 
the right of another’ (pp. 418-19). The reason, he later repeats, is that ‘in 
whatsoever he has no authority, there he is no king, and may be resisted: 
for wheresoever the authority ceases, the king ceases too, and becomes like 
other men who have no authority’ (p. 442). 

Nevertheless, there is still one point at which a wide conceptual gulf 
continues to separate the theories of Ponet, Goodman and Knox from this 
classic "liberal" theory of popular revolution. When Locke defends the 
lawfulness of resistance, he invariably defends it as ‘a right of resisting’, 
and specifically as ‘a right to defend themselves’ enjoyed by ‘the body of 
the people’ in virtue of the nature and ends of political society (p. 442). 
The point is most clearly brought out in the final chapter, which argues 
that whenever there is a “breach of trust’ on the part of our rulers, they 
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“forfeit the power the people had put into their hands for quite contrary 
ends, and it devolves to the people, who have a right to resume their 
original liberty, and, by the establishment of a new legislative (such as they 
shall think fit) provide for their own safety and security, which is the end 
for which they are in society’." 

By contrast, the radical Calvinists of the 1550s have no such concept of 
political resistance as a right. While they are willing to defend the revo- 
lutionary suggestion that it may be lawful for the whole body of the people 
to limit and depose their governors, they continue to assume that the 
fundamental reason for the existence of political society must be to uphold 
the laws of God and the exercise of the true (that is, the Calvinist) faith. 
They continue in consequence to think of political society as ordained of 
God, to treat tyranny as a form of heresy, and to construe the lawfulness 
of resistance as a religious duty — a duty based on a promise to uphold the 
laws of God — and not as a moral right at all. 

‘To complete this survey of the foundations of modern revolutionary 
ideology, we accordingly need to consider two further questions, First we 
need to ask when the concept of a religious duty to resist became trans- 
formed amongst Protestant theorists into the modern and strictly political 
concept of a moral right of resistance. This can be quickly answered. The 
modern theory was first fully articulated by the Huguenots during the 
French religious wars in the second half of the sixteenth century.* It was 
then taken over by the Calvinists in the Netherlands, after which it passed 
into England and came to form an important part of the ideological back- 
ground to the English revolution of the 1640s. We also need to ask how 
and why it happened that this theory first came to be developed in the 
course of the French religious wars. It is usual to invoke the idea of a 
direct set of links between the theories developed by the radical Calvi 
in Scotland and England during the 1550s and the theories adopted by the 
Huguenots after the massacre of St Bartholomew in 1572.* It is of course 
plausible to assume that the arguments of Ponet, Goodman and Knox 
may have exerted a direct influence in France during the 15705. But it is 
arguable that this way of thinking tends to obscure the vital fact that the 
position of the Huguenots at the outbreak of the religious wars was 
pervasively different from that of the Calvinists in Scotland and England 








1 For these contentions see pp. 430-1, and cf. pp. 422, 446. For this account of Locke's theory 
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‘etymological speculations see 1965-7, p. 113 and note. 
3 See for example Hudson. 1942, pp. 196-8: Salmon, 1975, p. 6, etc. 
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a few years earlier. This led the Huguenots to develop a different 
strategy, and eventually prompted them to articulatea different a 
ways a more radical theory of resistance. To understand the origins and 
development of their ideology, it is thus essential to begin by considering 
the nature of the situation in which they found themselves at the start of 
the civil wars in 1562. Once this context is established, it will be possible to 
‘examine and seek to explain the evolution and the special characteristics 
of Huguenot political thought. The present chapter will accordingly be 
devoted to considering the problems and opportunities confronting the 
Huguenots, while the next will be concerned with analysing their actual 
political works, seeking to indicate the ways in which they eventually tried 
to promote and legitimate the first full-scale revolution within a modern 
European state. 








THE PROSPECT OF TOLERATION 


During the early stages of the religious wars, the basic strategy adopted 
by the Huguenots was that of avoiding as far as possible any direct con- 
frontation with the government of Catherine de Medici. They insisted on 
upholding the fiction that they were merely opposing the government's 
enemies, and continued to pin their hopes on the possibility of winning an 
official measure of religious toleration as a by-product of Catherine's 
efforts to pacify the various warring elements in the kingdom. This 
relatively passive strategy was partly forced on the Huguenots by their 
lack of any very powerful basis of popular support. Their numbers were 
at no point overwhelmingly large, so that there was never any question of 
their attempting - in the manner of Ponet, Goodman or Knox - to call on 
‘the whole body of the commonwealth’ to rise up against the rule of anti- 
Christ. Moreover, such support as they did succeed in winning tended to 
remain concentrated in the more remote corners of the land. They were 
effectively prevented from proselytising in Paris, and soon encountered a 
growing hostility to the new religion throughout the north-eastern areas 
of France (Kingdon, 1956, p. 55). Even though the trained missionari 
sent out by the Geneva company of pastors after 1555 quickly produced a 





* It appears from an account of Huguenot activity sent to Cardinal Farnese in 1558 that the 
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large crop of converts in the cities of the central plain, most of the Hugue- 
not strongholds were located in the outlying areas of the south-east - in 
Languedoc, Provence and near the borders with Switzerland - rather than 
in any of the major power-centres of the north. 

While these considerations virtually forced the Huguenots to proceed at 
the outset with as much circumspection as possible, it was also rational for 
them to hope that they might be able to emerge from the growing factional 





for their faith. The most obvious reason for this optimism was that 
Catherine de Medici, the Queen Mother and the power behind the throne 
of Charles IX, made it clear throughout the early phases of the civil wars 
that she was emphatically in favour of a policy of religious compromise, 
It is of course necessary, in attributing this outlook to Catherine and her 
government, to make a sharp distinction between the periods before and 
after 1572. The summer of 1572 saw the final collapse of Huguenot hopes, 
when Catherine suddenly abandoned any further attempts at conciliation 
and sanctioned the mass-murder of the Huguenot leadership in the 
massacre of St Bartholomew. How far this shattering move was pre- 
meditated has been debated ever since, but it seems apparent that Cath- 
‘erine’s original intention may only have been to dispose of the chief 
Huguenot spokesman, Admiral Coligny (Sutherland, 1973, p. 340). The 
traditional story that she acted out of a growing hatred for his influence 
over the young king has recently been discounted, but there is no doubt 
that she had begun to fear the increasing military as well as political 
strength of the Huguenots, especially after they began to threaten her 
perpetual efforts to preserve peace abroad as well as to contain the fac- 
tional struggles at home (cf. Sutherland, 1973, pp. 147, 316). The immedi- 
ate threat in the summer of 1572 arose out of Coligny's demands for a 
‘campaign in support of the developing - and partly Calvinist - opposition 
to the rule of the Spanish in the Netherlands (Sutherland, 1973, pp. 263, 
276). This was the point at which Catherine evidently decided that 
Coligny would have to be eliminated. But the plot miscarried, the 
assassin's bullet wounding but not killing him. Catherine then appears to 
have panicked, and in a mood of desperation ordered the murder of the 
entire Huguenot leadership (Sutherland, 1973, pp. 338, 341). The out- 
come, the massacre of St Bartholomew's Eve, involved the slaughter of 
some two thousand Huguenots in Paris, and perhaps as many as ten 
thousand more throughout the provinces (Héritier, 1963, pp. 327-8; cf. 
Erlanger, 1960, pp. 191-3). 

But before this volte face, and throughout the decade of civil warfare 
which preceded it, Catherine had made continual attempts to bring about 
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an agreed measure of religious toleration for the Huguenots. To explain 
this conciliatory approach, and thus to explain what made it rational for 
the Huguenots to pin their hopes on the government, we need to con- 
sider the delicate constitutional position in which Catherine had found 
herself ever since 1560, when her son Francis II had died within eighteen 
months of succeeding her husband Henry II. The accession of her 
younger son Charles IX, who was barely ten years old, clearly called for 
the appointment of a regency. The position was openly coveted by the 
Guises, the most powerful Catholic family in the land, who had virtually 
assumed control of the government during the brief reign of the young 


accepting the regency herself, she still found her government 
strong pressure to abide by the policies which the Guises had 
and in particular the increasing persecution of the Huguenots (Romier, 
1924, pp- 1-11). It soon became clear, however, that Catherine would 
jeopardise her own authority if she allowed such a policy to be maintained. 
One danger, as she found to her cost both in 1560 and again after 1572, was 
that if the Guises succeeded in imposing their demand for religious uni- 
formity, this would be equivalent to overcoming their rivals amongst the 
and would thus be equivalent to making themselves 
int in the kingdom's affairs (Sutherland, 1973, pp. 7- 
10). But the main danger arose out of the violent retaliations which the 
intransigence of the Guises soon began to provoke. The first came in 
March 1562, after the Duc de Guise's private army massacred a congre- 
gation of Huguenots at Vassy. This immediately prompted the Prince de 
Condé to mobilise on behalf of the Huguenots, and so sparked off the 
first of the religious wars (Léonard, 1965-7, 11, p. 129). The same pattern 
was repeated in 1567, after the Guises succeeded in curtailing the liberties. 
of the Huguenots in the settlement which brought the first of the civil wars 
to an end. Again this prompted Condé to mobilise — after an abortive 
attempt to seize the person of the king — and the fighting then continued 
almost uninterruptedly, and with the greatest ferocity, throughout the 
next three years (Romier, 1924, pp. 320-5). 

As Catherine quickly perceived, her best hope of retaining power in 
the midst of these recurrent crises lay in trying to give the Huguenots a 
measure of religious liberty, hoping in this way both to appease the 
violence of Condé and to avoid the domination of the Guises (Romier, 
1924, pp. 110-26). This accordingly became her policy throughout the 
15605, a fact which does much to explain the cautious, almost royalist tones 
adopted by most of the Huguenot pamphleteers at this time. She first 
attempted to get both sides to iron out their differences at the Colloquy 
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of Poissy in September 1561, at which she encouraged the Huguenots to 
appoint a spokesman, accepted their nomination of Theodore Beza, and 
insisted that he should be heard on the same terms as his Catholic adver- 
saries (Giesendorf, 1949, pp. 129, 135-6). After the failure of this remark- 
ably conciliatory move, she tried to avert the imminent conflict in January 
1562 by promulgating an Edict of Toleration, in which she recognised the 
system of synods and consistories which the Huguenots had established, 
and guaranteed them freedom of public worship everywhere except within 
the cites (Lecler, 1960, 11, pp. 69-70). Finally, after the vicious fighting of 
1567-70, Catherine made a last effort to promote the same policy, con- 
firming all the provisions of the Edict of 1562 and adding the right of the 
Huguenots to be given access to all existing schools and Universities 
(Lecler, 1960, 1, pp. 86-7). 


A second reason which helps to explain why the Huguenots hoped 
that they might succeed in winning an official measure of toleration in the 
15608 was that, even before the outbreak of the civil wars, a large number 
of educated Frenchmen had already come to feel that any attempt to 
impose a policy of religious uniformity by force would amount to a serious 
political and even a moral mistake. 

It has often been argued that even the most sympathetic propagandists 
in favour of religious liberty at this time treated the policy as nothing 
more than a pis aller. Neale remarks, for example, that ‘toleration, as that 
age saw it, was not homage to the rights of conscience, but the recognition 
that one of two faiths was not strong enough to suppress the other, or that 
it would only succeed in doing so at the cost of wrecking the State" 
(Neale, 1943, p. 53). There is much truth in this claim, but it overlooks 
the fact that a growing number of humanists ~ in Europe as a whole, but 
‘especially in France — had already come to the conclusion that religious 
uniformity ought not to be enforced, and had gone on to defend this claim 
in terms which clearly implied that the rights of conscience ought to be 
accorded their due. 

‘There were two distinct arguments in favour of what might be called 
the principled rather than merely politique defence of religious liberty. The 
first arose out of the typically humanist assumption - classically stated by 
Pico della Mirandola — that there must be a common, universal truth 
underlying all the major religions of the world (cf. Kristeller, 1956, p. 271). 
The most famous exposition of this argument by a French humanist was 
given by Guillaume Postel (1510-81) in his book on The Concord of the 
World. Postel had begun by winning a brilliant reputation as a classical 
scholar while still in his twenties, and in 1538 had been appointed pro- 


THE CONTEXT OF THE HUGUENOT REVOLUTION — 245 


fessor of Greek at what subsequently became the Collège de France 
(Bouwsma, 1957, pp. 3, 8). He lost this position in 1542 as a result of his 
involvement in a court intrigue, and it was at this point that he turned to 
writing The Concord of the World, which appeared in 1544 (Bouwsma, 
1957, P. 9). The book is in four parts, the first of which offers to prove 
"that Christianity is the true religion’ while the second goes on to give ‘an 
exposition and refutation of the beliefs of the Mohammedans' (pp. 1, 136). 
"The final section is largely devoted to furnishing practical advice about the 
conversion of the Mohammedans and Jews. Postel’s underlying assump- 
tions, however, are much more eirenic and ecumenical than this outline 
may tend to suggest. His belief in the truth of Christianity derives from 
seeing it essentially as a set of demonstrable moral truths, not a set of 
dogmatic theological claims, while his confidence in the possibility of 
converting the infidel is based on the linked assumption that these truths 
be sure to commend themselves to all rational men as soon as they 
learn of them.! He is thus led to argue that the forcing of individual 
consciences can never be necessary, and for this reason alone can never be 
justified. As he emphasises in Part II ~ the most original and important 
section of the book - the proper task of the missionary ought rather to be 
that of pointing out the underlying truths of ‘the religion and law held in 
common throughout the whole world’, seeking by means of rational argu- 
ment to win a widening recognition for these ‘common tenets’ (communes 
canones) underlying the surface varieties of religious belief (pp. 261, 299). 

Postel's arguments were taken up by a number of other French human- 
ists on the eve of the religious wars. The fullest restatement occurs in the 
tract entitled Concerning Heretics: whether they are to be Persecuted, which 
first appeared in 1554. This was published under the name of Martin 
Bellius, but was actually the work of Sebastian Castellio (1515-63). 
Castellio had been born near Lyons, where he received a humanist edu- 
cation and became converted to Protestantism, leaving in 1540 to join 
Calvin in exile at Strasbourg (Buisson, 1892, 1, pp. 21, 102). He was 
appointed Principal of the College of Geneva after Calvin's return to that 
city, but resigned in 1544 after a quarrel with his leader, and moved to 
live in the more congenially humanist atmosphere of Basle, where he 
became University Professor of Greek in 1553 (Buisson, 1892, 1, pp. 140, 
237, 260). The disapproval he had evidently come to feel in the early 
15408 for Calvin's religious intolerance clearly remained with him, for his 
book on the persecution of heretics was basically intended as an attack on 
his former mentor for having acceded to the execution of Miguel Serveto 

















? On this point see Bouwsma, 1957, p. 127 and cf. the very full account of Postel’ thought 
ven in Mesnard, 1936, esp. pp. 434-51. 
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(1511-53), @ Spanish theologian burnt at Geneva for having questioned 
the doctrine of the Trinity (Bainton, 1953b, pp. 21, 207-12). (One of the 
chief aims of Beza’s book on The Punishment of Heretics, published six 
‘months later, was to offer a point-by-point refutation of Castellio's argu- 
ments.) The main body of Castellio's text consists of twenty extracts from 
the writings of famous theologians in defence of religious toleration, but 
the chief importance of his book derives from the arguments he himself 
develops in a prefatory Dedication to the Duke of Wiirttemberg. He 
begins, like Postel, with the typically humanist thesis that the essence of 
Christianity consists of trying ‘to live in this world in a saintly, just and 
religious manner in the expectation of the coming of the Lord’, an assump- 
tion which leads him to conclude that all doctrinal disputes are in fact 
irrelevant to the conduct of a genuinely Christian life (p. 122). He then 
proceeds to argue that, just as a gold coin is everywhere acceptable as 
money, ‘no matter what the image’ it may happen to bear, so there is a 
gold coin of religion which is everywhere acceptable to all rational men, 
underpinning all the apparent divergences of their various creeds and sects 
(p. 130). The implication is that since everyone is agreed on the basic 
currency of true religious belief, and since this coinage is incapable of 
being debased by any local differences, there can never be any justification 
for the forcing of individual consciences. 

The same contentions reappear in the massive treatise entitled the 
Colloquium of the Seven, perhaps the most emancipated discussion of 
religious liberty produced in France in the course of the religious wars (cf. 
Sabine, 1931). The Colloguium was the last work of Jean Bodin (1530-96), 
the greatest French political philosopher of the age, and appears to have 
been completed in 1588. The text may never have been intended for 
publication, and it only circulated in manuscript during Bodin's own life- 
time, The Colloguium is set in Venice, and opens with the observation that 
this is ‘the only city that offers immunity and freedom’ for such dis- 
cussions to take place (p. 3). The host is a liberal Catholic Venetian, 
Coronaeus, and the other participants in the six dialogues are evidently 
intended to represent the whole spectrum of serious religious opini 
we are introduced in turn to a Lutheran (Podamicus), a sceptic (Sena- 
mus),? an exponent of natural religion (Toralba), a Calvinist (Curtius), 
Jew (Barcassius) and a convert to Islam (Fagnola). The idea that all men 
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of genuine religious beliefs will be sure to agree about the fundamental 
tenets of their faith is the first suggestion put forward when they turn in 
the fourth dialogue to discuss the foundations of their rival creeds. 
Fagnola raises the issue when he declares that ‘the Jews and Moham- 
medans hold in common almost everything which pertains to religion’, and 
‘oralba soon afterwards begins to develop the idea, winning a consider- 
able measure of agreement for his characteristically humanist claim that 
"if true religion is contained in the pure worship of eternal God, I believe 
the law of nature is sufficient for man’s salvation’ (pp. 213, 225). The same 
suggestion is taken up at the end of the last dialogue, in particular by 
Senamus, at the point where the dangers of religious intolerance are 
‘specifically discussed. He calls on the other participants to recognise that 
they have in fact agreed on the most important point, which is that ‘God 
is the parent of all gods’. This means there is nothing to hinder them all 
“from appeasing with common prayers the common Author and Parent of 
all nature, so that He may lead us all into a knowledge of the true religion’ 
(pp. 465, 466). This in turn means that, as soon as this basis of agreement 
is properly acknowledged, there will never be any further excuse for 
religious persecution or intolerance. For if only ‘all people could be per- 
suaded’ that ‘all the prayers of all people which come from a pure heart 
are pleasing to God’, then ‘it would be possible to live everywhere in the 
world in the same harmony as those who live under the Emperor of the 
Turks or Persians’ (p. 467). 

As well as reiterating Postel’s eirenic beliefs, Bodin and Castellio both 
go on to mount a far more radical argument in favour of religious liberty. 
"This is based on the assumption not of an underlying unity but rather of 
an unavoidable uncertainty at the heart of our religious beliefs. This is in 
fact the main claim put forward by Castellio in the Dedication to his book 
Concerning Heretics. He begins by asking the meaning of heresy, and 
answers that all he has been able to discover ‘after a careful investigation’ 
is ‘no more than this, that we regard those as heretics with whom we dis- 
agree’ (p. 129). He then makes a distinction between two possible forms 
of religious disagreement. On the one hand, we may argue about questions 
of conduct. He offers the analogy of discussing the proper method of deal- 

ith ‘brigands’ who refuse to ‘correct their lives’. Castellio concedes 
that in this type of case the man concerned may be penalised with a full 
sense of justice, since itis “engraved and written in the hearts of men’ that 
the life of a brigand is morally wrong and worthy of punishment (pp. 
130-1). On the other hand, we may find ourselves disagreeing about 
questions of religious dogma. We may find, as Christians continually do, 
that we are arguing about ‘baptism, the lord’s supper, the invocation of the 
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saints, justification, free will and other obscure questions’. He then claims 
that ‘if these matters were so obvious and evident as that there is but one 
God, all Christians would agree among themselves on these points as 
readily as all nations confess that God is one’ (p. 132). The fact is, how- 
ever, that all these issues have at all times formed the subject of violent 
disputes. It follows from this, he concludes, that all such discussions must 
in fact ‘arise solely from ignorance of the truth’ (p. 132). 

‘The very radical, even sceptical conclusion which Castellio defends is 
thus that all religious persecutions are based in effect on a presumption of 
certainty about a range of questions over which no certainty can ever be 
attained. ‘To judge of doctrine’, as he puts ít, “is not so simple as to judge 
of conduct.” Given this assumption, his plea for toleration follows natu- 
rally. He treats the forcing of a man's conscience as a wicked act of 
ignorance, since ‘he who lightly condemns others shows thereby that he 
knows nothing precisely’ (p. 133). He also regards it as a sin before God, 
who cannot possibly want us to make a pretence of certainty where none 
can exist. All we can do, Castellio affirms, is to follow the word of God as 
best we may, but without compelling anyone else to take exactly the same 
path, recalling instead the words of St Paul, ‘Let not him that eats despise 
him that eats not’ (p. 132). 

‘There is a hint of the same sceptical argument in Bodin's greatest work 
of political theory, The Six Books of a Commonweal, first published in 
1576. The hint is dropped at the point where Bodin is discussing the 
dangers to the security of the commonwealth created by subversive 
ideologies. He first lays it down that unless a given belief happens to rest 
‘upon most plain and undoubtful demonstrations’ there can never be any 
hope of ensuring that it ‘may not by disputations and force of arguments 
be obscured and made doubtful’. He then makes it clear that he sees no 
such indubitable foundations for any religious creed. They are all based 
‘not so much upon demonstrations or reason, as upon the assurance of 
faith and belief only’. And this means that those who ‘seek by demon- 
stration and publishing of books’ to insist on the acceptance of th 
‘own outlook ‘are not only mad with reason, but weaken also the foun- 
dations and grounds of all sorts of religions’ (p. 535). 

In the Six Books, however, the radical implication that this degree of 
uncertainty ought to generate an attitude of mutual forebearance is no- 
where explicitly stated. It is only in the later Colloquium that Bodin goes 
on to develop the sceptical argument which Castellio, with greater bold- 
ness, had already dared to state - and to publish — over thirty years before. 
Tt is of course the figure of Senamus whom Bodin chiefly uses to represent 
this point of view. When the discussion of rival religions is first mooted 
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at the beginning of the fourth Dialogue, Senamus roundly declares that all 
religious leaders have at all times "had so many conflicts among themselves 
that no one could decide which is true among all the religions’ (p. 152). 
The main reason, he explains later in the same discussion, is that while we 
may all agree that ‘the religion which has God as its author is the true 
religion’, this still leaves us without enough information to be sure ‘whetber 
He is the author of this religion or that religion’ (p. 172). The moral of 
such uncertainty is that ‘since the priests of all religions are disagreeing 
among themselves so violently’, the only proper outlook to embrace 
must be one of complete tolerance. It is our duty to recognise 
that it must always be ‘safer to admit all religions than to choose one 
from many’, since our ignorance is such that we may choose one which 
is false and exclude another ‘which may be the truest of all' (pp. 152, 


154). 
Although this argument is mainly voiced by the figure of the sceptic, 
there is a sense in which the whole tendency of the Colloguium 
towards the acceptance of this point of view. By the end of the 
all the participants recognise that no one has been able to persuade any of 
the others to accept any of his own distinctive beliefs (p. 463). They 
appear to acknowledge that this must be due to the fact that religio 
a proper subject for discursive argument, since we are told in conclusion 
that ‘afterwards they held no other conversation about religions, although 
each one defended his own religion with the supreme sanctity of his life’ 
(p. 471). The moral the participants draw from this state of uncertainty is 
the same as the moral which Senamus began by pointing out. They con- 
cede that since it is clearly possible for men of unimpeachable sincerity to 
hold conflicting religious opinions on which they can never hope to agree, 
the only decent course of action to adopt must be one of complete open- 
mindedness. So we are told that ‘everyone approved’ when the Lutheran 
Podamicus, the least tolerant speaker in the dialogues, brought the dis- 
cussion to a close by allowing that it must always be wrong ‘to command 
religion’, since it can never be right that anyone should be ‘forced to 
believe against his will’ in matters of personal faith (p. 471). 











A further reason why it was rational for the Huguenots to pin their 
hopes on winning an official measure of toleration in the 1 560s was that an 
influential group of moderate Catholics had by that time come to the con- 
clusion that any attempt to impose a policy of religious uniformity by 
force would constitute a serious tactical even if not a moral mistake. This 
became the characteristic platform of the so-called party of politiques, who 
argued that uniformity was no longer worth preserving, however valuable 
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it might be in itself, if the cost of enforcing it seemed liable to be the 
destruction of the commonwealth. 

The persuasive force of this position came to seem so obvious after the 
outbreak of the religious wars in 1562 that a number of humanists, having 
originally presented the case for toleration as a positive moral value, began 
to add this politique contention to their own array of arguments. This hap- 
pened, for example, in the case of Castellio, who published a tract of Advice 
to a Desolated France immediately after the outbreak of the first 
in 1562. He makes no appeal to the uncertainties of religious 
as a reason for mutual forbearance. He begins instead with an impartial 
attack on the Catholics and Huguenots for their false remedies’, especially 
their ‘forcing of consciences’ and their decision ‘to fight and kill each 
other’ as a way of settling their difference (pp. 19, 24, 27). He then calls 
‘on both sides to live together in amity, and ‘not to do to one another that 
which you would not have done to you’ (p. 36). This position is defended 
not merely as ‘the commandment of God’, but also — in true politique 
style - as the only means of ensuring that mutual religious enmities do not 
result in the ruin of the commonwealth (pp. 36, 75-6). 

The politique case was mainly presented, however, by those who had no. 
belief in religious liberty as a positive moral value, but merely believed in 
the unfortunate necessity of conceding it as the only alternative to endemic 
civil strife, As we have seen, this soon became the policy of the govern- 
ment itself, and as the crisis of 1560-2 deepened, the position was bril- 
liantly and very influentially expounded by the new Chancellor, Michel 
de l'Hôpital (1507-73), in a series of speeches to the assembled Estates. 
L'Hópital was appointed to the Chancellorship in May 1560, and 
clear that at this point he was still thinking about the religious divis 
of the commonwealth in traditional terms (Lecler, 1960, 11, pp. 42-3). Hi 
address at the opening of the States General in December 1560 centres on 
the time-honoured demand for ‘one faith, one law, one king’ (une foi, 
une loi, un roi) (p. 398). He argues that ‘it is folly to hope for peace, repose 
and amity between peoples of different religions’ and goes on to call for 
an end to ‘the names of Lutherans, Huguenots and Papists’ and a return 
to a unified faith (pp. 396, 402). He quickly came to realise, however, that 
in spite of the unquestioned value of religious agreement, the price of 
trying to impose it was becoming ruinous. This appears most clearly in 
his opening address to the representatives of the Parlements assembled at 
St Germain in January 1562." He begins with two uncontentious claim: 
that religious uniformity is always desirable, but that ‘those of the new 


? The dating of this speech to August 1561 by Dufëy, the editor of THépital's Complete Works, 
is a mistake. For the correct details, see Lecter, 1960 m p. 68 and n. 


























THE CONTEXT OF THE HUGUENOT REVOLUTION 251 


religion have become so much bolder’ of late that any attempt to enforce 
uniformity will now be liable to constitute a grave danger to civil peace 
(p. 442). He then proceeds to introduce two new principles of the most 
far-reaching significance. He argues that while the government may be 
said to have a duty to defend the established religion of the common- 
wealth, it has an even more compelling duty ‘to maintain the people in 
peace and tranquillity’ (p. 449). Where these two duties collide, he is now 
prepared to contemplate separating the fate of the kingdom from that of 
the Catholic faith, insisting that the fundamental question at issue ‘is not 
about the maintenance of religion but about the maintaining of the 
‘commonwealth’ (p. 452). He then goes on to offer the reassurance that 
such a loss of unity need not have any very catastrophic effects, since 
religious uniformity is not in fact essential to the well-being of France. He 
cites with approval the claim that ‘many can be citizens who will not be 
Christians’, and insists that it must be possible for the kingdom as a whole 
“to live in peace with those who have different opinions’, if only because 
it has already been proved in the case of individual families that ‘those 
who remain Catholic do not cease to love and live in amity with those who 
adopt the new faith’ (pp. 452, 453). His conclusion is thus that the tra- 
ditional priorities are simply inapplicable in the present circumstances. 
The enforcement of uniformity ‘may be good in itself” but ‘experience has 
shown it to be impossible’ (p. 450). It merely leads to the jeopardising of 
peace in the name of religious unity, whereas the only sane policy is to 
abandon the quest for unity in the name of peace. 

L'Hópital's politique solution clearly commended itself to a majority of 
moderate Catholics on the eve of the religious wars. His policy was en- 
dorsed by the States General in 1561, which included in its cahiers the 
demand ‘that persecution on account of religion shall cease’ (Van Dyke, 
1913, p. 495). The same arguments were taken up by a number of Catholic. 
pamphleteers, one of the most persuasive being the anonymous author of 
the Apology For the King's Edict, a defence of Catherine’s and l'Hópital's 
policies which first appeared in 1563. But the most important politique 
tract to be published at this time was the Exkortation to the Princes, which 
first appeared as early as 1561, and seems to have influenced l'Hôpital 
himself in his rapid adjustment from a position of religious conservatism 
to a fully politique point of view (Lecler, 1960, 11, p. 69). The authorship 
of the Exhortation has recently been much disputed, but there seems little 
doubt that it was written by Estienne Pasquier (1529-1615), a habitué of 
the humanist salons of Paris as well as one of the most learned historical 
and constitutional writers of the age." Pasquier begins his Exhortation by 
` The ascription is traditional, but both Lecter, 1960, 11, pp. 49-55 and Caprariis, 1959, pp. 
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it plain that he sees himself as a loyal member of the Catholic 
who views with disapproval the continuing proliferation of new 
religions and sects. But he immediately adds, with conscious suddenness, 
that there is ‘absolutely no other means’ to be adopted in the current crisis. 
than ‘to permit two Churches’ in the commonwealth, ‘one Roman and 
the other Protestant’ (pp. 46-7). He imagines the fury this solution is 
bound to provoke, but insists that there is really no alternative course to 
be pursued (p. 48). To banish the Protestants will scarcely banish their 
views, and to try to exterminate them will merely reveal that ‘we cannot 
ruin the Protestants by now without involving our own general ruin as 
well’ (p. 51). The only solution is thus to tolerate the Huguenots in the 
name of preserving the commonwealth. Pasquier is far from treating this 
policy as an ideal to be striven for, for he ends by emphasising once again 
that he is ‘in no way an advocate of the Protestants’, and regards the loss of 
religious uniformity as a national calamity (p. 85). He merely concludes 
that since the sole alternative seems to be civil war, the acceptance of a 
politique settlement must appear to anyone who values ‘public repose’ to 
be infinitely the lesser of the two evils currently facing the government 
(p. 85). 

Despite their obvious good sense, these attempts to avert the coming 
conflict were all doomed to failure. ‘The government completely lost the 
power to steer a politique course after the violent renewal of the fighting in 
1568, at which point l'Hópital was forced to concede defeat and withdraw 
from public life (Michaud, 1967, pp. 27-8). Next, the government threw 
away any remaining chance of a politique settlement after the massacre of 
St Bartholomew, which finally forced the Huguenots into a direct revo- 
lutionary confrontation with the Valois monarchy. By the middle of the 
15708, however, the very ferocity of these renewed conflicts began to be 
treated by many political writers as the clearest possible sign that a policy 
of toleration was in fact the only sane course of action for the government 
to pursue, The outcome was a revival, with a renewed sense of urgency, 
of the suggestion that such a policy ought immediately to be adopted as 
the only means of avoiding the total ruin of France. 

This revival was of course partly the work of the Huguenots themselves, 
many of whom clearly feared, after the massacres of 1572, that unless they 
could somehow promote a policy of toleration once again, they might 
actually find themselves facing complete annihilation. One example of a 
prominent Huguenot pamphleteer who sought to meet this crisis by 
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urging a politique settlement on the government was Innocent Gentillet 
(1535-88), who addressed a Remonstrance to this effect to Henry III at 
the time of his accession in 1574 (Lecler, 1960, it, p. 104). A further 
‘example, according to some authorities, is provided by Philippe du Plessis 
‘Mornay, whom Patry has credited with writing an anonymous Exkortation 
1o Peace which appeared in 1574, pleading with the government to recog- 
nise the Huguenots as the sole alternative to continuing civil anarchy." 

This renewal of the politique programme was more than a mere reflex 
on the part of the Huguenots, for the same arguments were soon developed 
once again by a number of moderate Catholic writers, the most important 
being Jean Bodin, who entered a plea of this character in his Six Books of 
a Commonweal in 1576. Bodin makes no pretence of dismissing the great 
and enduring value of religious uniformity. He introduces the whole 
question of rival religions in the course of discussing, and as an example 
of, the dangers of ‘sedition and faction’, and he begins by admitting that 
nothing does more to ‘uphold and maintain the estates and common- 
wealths' than religious unity, since it serves to provide ‘the principal foun- 
dation of the power and strength’ of the state (pp. 535, 536). Whatever 
may have been prepared to say and write in private, his public 
doctrine always took the form of claiming that there can never be any 
question of accepting the natural right of minority religions to be toler- 
ated, He insists on the contrary that since all ‘disputations of religion’ 
tend more than anything else to bring about ‘the ruin and destruction of 
‘commonwealths’, they ought rather to be "by most strict laws forbidden’, 
so that any religion which is “by common consent once received and 
settled, is not again to be called into question and dispute’ (pp. 535, 536). 
‘These sentiments are matched, however, by a reluctant yet absolutely 
clear perception that, since rival religions represent such a potent source 
of discord, they must always be tolerated where they cannot be sup- 
pressed. Bodin cites the topical situation in which ‘the consent and agree- 
ment of the nobility and people in a new religion’ has become ‘so puissant 
and strong’ that ‘to repress or alter the same should be a thing impossible? 
without incurring ‘the extreme peril and danger of the whole Estate’ 
(p. 382). Bodin has no doubt that in such a situation ‘the best advised 
Princes’ must ‘imitate the wise pilots, who when they cannot attain unto 
the port by them desired, direct their course to such port as they may’ 
(p. 382). He immediately underscores the lesson of the simile: "that 
religion or sect is to be suffered which without the hazard and destruction 
of the state cannot be taken away" (p. 382). 














? See Patry, 1933, p. 274, ef. aho Lecr, 1960, 1u, pp. 105-6, who inclines to accept the 
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Bodin's first reason for accepting this conclusion was that although the 
government may be said to have a duty to uphold the unity of religion, 
this cannot alter the fact that "the health and welfare of the common- 
wealth’ must remain ‘the chief thing the law respects’ (p. 382). Where 
good order is found to be in conflict with religious uniformity, the main- 
tenance of good order must always be treated as the higher priority. The 
other and even more emancipated argument he advances - very much in 
the spirit of l'Hôpital — is that any prince ought to be capable of seeing 
that ‘the wars made for matters of religion’ - which, as he observes, have 
been taking place ‘almost in all Europe within this fifty years’ — are not 
in fact ‘grounded upon matters directly touching his estate’ (p. 535). The 
implication is that all religious disputes ought in the end be seen as 
irrelevant to the essential business of government, The duty of the prince. 
is to ignore and avoid all such arguments as far as possible, separating 
the welfare of his kingdom entirely from the fate of any particular religion, 
and thereby ensuring that he is never driven ‘to make himself a party, 
instead of holding the place of a sovereign judge’ (p. 535). 


THE GROWTH OF ABSOLUTISM 


Although the Huguenots continued to hope for an official measure of 
toleration throughout the 1560s, they can scarcely have failed at the same 
time to ask themselves the question which suddenly assumed a desperate 





and abandoned its conciliatory policies in the name of trying to extermi- 
nate the Calvinist Church in France. The main problem this raised was 
whether the Huguenots might be able to mobilise a sufficiently powerful 
network of allies to respond with a direct revolutionary attack on the 
Valois monarchy. There was never any question of being able to mount a 
successful revolution simply by calling on the somewhat dispersed ranks 
of their own co-religionists. It was always evident that they would need 
to draw together as many enemies of the government as possible, whether 
Catholic or Protestant in their religious allegiances. This prospect faced 
the Huguenots with a novel as well as an exceptionally difficult ideological 
task, Since they were in a considerable minority, they could scarcely hope 
to invoke the available Calvinist theory of revolution, and demand in the 
manner of Ponet, Goodman or Knox that the whole body of the godly 
people should rise up against the congregation of Satan in order to estab- 
lish the congregation of Christ. They needed to develop a revolutionary 
ideology capable of appealing not merely to the enemies of the Catholic 
Church, but also to the various groups of Catholic malcontents who might 
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be prepared to join — or at least to countenance - à general movement of 
resistance to the most Christian King of France. 

Tt is thus of crucial significance that the developing theory and practice 
of the Valois monarchy in the first half of the sixteenth century had 
already made it an object of hostility and disillusionment amongst impor- 
tant sectors of the French ruling classes. It was due to this increasingly 
prevalent disaffection that the Huguenots were able to evolve a consti- 
tutionalist and not merely a sectarian ideology of opposition to the 
government. And it was due in turn to the widespread appeal of this 
ideology that, after the massacres of 1572 finally precipitated them into 
outright rebellion, they were able to enlist enough support to lead a 
general attack on the whole fabric of Valois government. 

The most widespread cause of resentment amongst the ruling classes 
was that the apparatus of government had become less open to the heredi- 
tary nobility, and more centred around the court and person of the king. 
One indication of this trend, especially noticeable after Henry IT's reforms 
of the Council in 1547, was the increasing tendency to rely on a small 
group of professional secretaries of state, several of whom — especially 
de Laubespine and Villeroy — happened to be officials of the highest 
capacities (Sutherland, 1962, pp. 16, 157). They attended the Council, 
followed the Court and so linked up with the thirteen departments of 
local government, and by these means (as Sutherland observes) ‘came to 
replace the great ministers and officers of state whom at first they had 
served’ (Sutherland, 1962, p. 52). A similar and even more significant 
development was the atrophying of the legal and representative elements 
in the constitution at the same time. It is true that the framework of the 
medieval constitution, including the authority of the Parlements and the 
States General, re theoretically intact throughout the first half of 
the sixteenth century." There is no doubt, however, that these represen- 
tative elements were beginning to be treated by the government with 
increasing neglect and contempt. This is most evident in the case of the 
States General, which had met fairly regularly in the course of the fifteenth 
century to sanction additional measures of taxation. Its status began to be 
jeopardised towards the end of that period, when the crown succeeded 
in establishing the taille as a direct tax imposed solely by the authority of 
the royal Council. This enabled the government to raise more and more 
revenue without consent, increasing the yield from one and a half million 
livres at the start of the sixteenth century to four millions by the end of 
Francis I's reign and six millions by the 1550s — an important cause of 


? This point is greatly — perhaps excessively - emphasised in Major, 1960, esp. p. 141 and in 
Maior, 1962, esp. pp. 113, 124-5. For a valuable corrective see Salmon, 1975, pp. 62-6. 
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resentment in itself (Doucet, 1948, 11, 576-7). The consequence was that 
the States General ceased to be summoned altogether, holding no further 
meetings after 1484 until the fiscal and constitutional crisis of 1560 
obliged the government to resurrect it (Wolfe, 1972, pp. 118-21). By this 
time the sense of grievance felt by the representatives of the Third Estate 
had become so acute that they not only dared to point out in their formal 
list of grievances in 1561 that their authority had been ‘despised through 
illegitimate procedures’, but refused to vote the crown any further funds 
ir own constitutional position had been clarified (Van Dyke, 1913, 
ljor, 1951, pp. 104, 106-8). 

the same period the government adopted a similarly high- 
handed attitude towards the Parlement of Paris, which nominally occupied 
a key constitutional role through its right to register royal edicts (le droit 
d'enregistrement) and to lodge petition against them if they were judged 
legally unacceptable (le droit de remonstrance). These rights were directly 
challenged at the accession of Francis in 1515, when Antoine Duprat, 
the Chancellor, simply announced the King's proposed policies to the 
Parlement without making any pretence of seeking their judgment or even 
their advice (Maugis, 1913-14, t p. 548). When Marthonie, the President, 
demanded in reply that their petitions should be heard, this traditional 
request was promptly and haughtily dismissed (Maugis, 1913-14, 1, 
P. 549). The same challenge was renewed in 1526, when the Parlement 
found itself faced with a royal demand for ‘a ban on introducing any 
limitation upon the ordinances or edicts issued by the king’ (Maugis, 
1913-14, 11, pp. 582-3). These absolutist tendencies reached a climax after 
1560 under the Chancellorship of l'Hôpital. He opened his speech to the 
Parlement in June 1561 by assuring the members that although the King 
had summoned them to offer advice ‘on the greatest affairs of state’, this 
only gave them a right ‘to furnish counsel and offer advice on certain 
matters’, while leaving the King with complete authority to issue such a 
‘summons ‘only when it pleases him to request it’ (p. 419). He went even 
further in his opening address at the next session in November 1561, 
beginning with the maxim that ‘one person must command and all others 
obey’ and stressing that ‘a form of jurisdiction without appeal is attributed 
to our kings’ (pp. 9, 14). The President of the court attempted on this 
‘occasion to protest against the implication that the traditional right to 
remonstrate against royal edicts ‘constituted any disobedience’ or in any 
way ‘amounted to a rupturing of the laws’ (p. 17). But this only prompted 
T Hópital to insist with greater emphasis on his absolutist interpretation of 
the proper relations between the king and the officers of the court. When 
he next came before them at the opening of the session in November 1563, 
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his address took the form of a protest in which he remonstrated with them 
for their failure to recognise that ‘even if kings command anything which 
‘seems unjust’, it remains the duty even of their leading advisers ‘to use 
modesty and prudence in such a situation, and not to oppose themselves 
directly to the will of the king’ (pp. 8s, 87-8). The reason, he was now 
prepared explicitly to insist, is that it can never be lawful ‘to oppose one- 
self directly to the will and commandments of kings’, since ‘they are 
jealous of their powers’ and we must in consequence ‘expect to suffer 
defeat’ at their hands if we make presumptuous attempts to thwart them 
in the exercise of their absolute authority (p. 88; cf. Shennan, 1968, 
PP. 209, 213). 

It is of course true that while the functions of the government were 
becoming increasingly concentrated on the king and his professional 
advisers, there were still large numbers of judicial and administrative 
posts which remained the monopoly of the nobility, and so provided them 
with a continuing means of taking part in the business of central and local 
government. But the method of allocating these positions became a further 
and extremely potent cause of disaffection in the first half of the sixteenth 
century. During this period the government first began to follow the 
practice of auctioning off the full range of these offices to the highest 
bidder, treating them simply as additional sources of revenue and con- 
tinually multiplying their numbers in order to increase the spoils.! The 
system became one of ‘all-out venality’ (venalité au bout) during the reign 
of Francis I (Wolfe, 1972, pp. 101-2, 129-31). In the Parlement of 
‘Toulouse, for example, the number of offices was more than tripled during 
this period, rising from twenty-four in 1515 to eighty-three by the middle 
of the century, with every appointment being put on sale (Mousnier, 1945, 
pp. 27-8; Romier, 1922, it, p. 16). During the next reign, moreover, the 
abuse was suddenly and spectacularly increased, when the system of pro- 
viding a second incumbent (/'alternatif ) was introduced in the case of 
virtually every fiscal position in the government (Wolfe, 1972, pp. 131-2; 
«f. Romier, 1922, it, p. 20). 

‘This system was instituted at a time when the nobles felt themselves 
ill-equipped to meet the additional expenditure involved. Beginning in 
the 15205, most of the nobility began to suffer a sharp decline in real 
income, and it has been estimated that by the middle of the century eight 
‘out of ten noble families had either forfeited some of their property or had 
fallen seriously into debt (Bitton, 1969, p. 2). A revealing account of their 
predicament is provided by the Huguenot noble Frangois de la Noue 
(1531-91) in his Political and Military Discourses, which he composed in 

1 See Mousnier, 1945, pp. 20-1 and cf. Doucet, 1948, 1, pp. 410-11. 
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prison during the early 1580s (Hauser, 1892, pp. 139-47; Sutcliffe, 1967, 
DP. x, xv). La Noue devotes his eighth Discourse to ‘the poverty of the 
nobility’, and treats them as a class ruined not merely by adverse economic 
conditions, but also by their own wasteful indulgence in ‘vain expenses’ 
(p. 195). He denounces the extravagance of their dress, their ‘vehement 
passion’ for new buildings, the profusion of their furnishings and their 
lavish hospitality (pp. 191-5, 198-200). And he adds that all these reckless 
tastes are being pursued at a dangerous time, for while he concedes that 
"their fathers may not have had even a half of their revenues’, he estimates 
that all their costs have risen four-fold in the same period (p. 201; cf. 
Hauser, 1892, pp. 167-79). 

‘The fact that the nobles were finding — or at least persuading them- 
selves! — that by the middle of the sixteenth century they could no longer 
match their sense of status with their incomes caused the government's 
systematic sale of offices to make it a particularly potent object of hostility. 
As La Noue makes clear, the nobles were of course resentful at the exorbi- 
tant increases which resulted in the cost of entering the royal service. But 
they were even more concerned about the threat to their position inherent 
in the creation of a noblesse de robe, a growing army of merchants and 
other rich commoners who were beginning to use their wealth to buy 
positions carrying patents of nobility, thereby elbowing out the tra- 
ditional office-holders and diluting the ranks of the aristocracy with the 
phenomenon of the bourgeois gentilhomme (Romier, 1922, 11, pp. 21-3; 
Salmon, 1975, pp. 42-3, 96-8, 109-10). By the middle of the sixteenth 
century, this development was being denounced with increasing vehemence 
by a number of influential moralists. Montaigne and Rabelais both vent 
their scorn on venal place-seekers, while writers such as Noel du Fail (c. 
1520-91) and Guillaume Des Auletz (1529-81), seeing themselves as 
spokesmen for the traditional aristocracy, began to produce a nostalgic 
form of social criticism in which the aspirations of the parvenu seigneurs 
were ruthlessly satirised. Du Fail's Rustic Subjects of 1547 is largely a 
lament for ‘the passing away of all good customs’ with the increasing cor- 
ruption of social relationships (p. 16). The same note is struck in the 
Harangue to the French People against Rebellion which was published 
anonymously by Des Auletz in 1560 (Young, 1961, pp. 158-9). This 
includes an attack on ‘men of low condition who take over the honours 
due to men of greater nobility’, and goes on to argue that none of these 
arrivistes ‘have any idea of how to behave in order to uphold their repu- 
` The possibility of self-deceit is implied by Braudel, who claims that some of the nobility’s 
real wealth from land actually increased during this period. See Braudel, 1972-3, 1, pp. 
525-7. Bat for a local study which gives a mach more pessimistic picture — mar n line with 
Contemporary perceptions — see Le Roy Ladurie, 1967, pp. 293-300 
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tations’ (Young, 1961, p. 169). When the representatives of the nobility 
presented their cahiers de doléances to the States General in 1560, they too 
took up the same complaint. The deputies from Toulouse denounced the 
"infinite numbers’ of corrupt officials who had sprung up in the previous 
reign, who ‘had nothing at the start’ and were now the possessors of ‘great 
goods, seigneuries and mansions’ (Mousnier, 1945, p. 55). The culmi- 
nation of these criticisms was an unsuccessful attempt by the representa- 
tives of the nobility to ensure, first in 1560 and subsequently at the next. 
meeting of the States General in 1576, that a portion of the government's 
patronage should be reserved for those who were already of noble birth 
(Mousnier, 1945, p. 58). 


‘These feelings of hostility towards the government were exacerbated by 
the conduct of its numerous apologists. During the first half of the six- 
teenth century, an important group of "legist political philosophers began 
to argue in an increasingly aggressive style that the concentration of 
authority upon the king, and the atrophying of any institutional checks 
upon his rule, ought both to be regarded as legitimate interpretations of 
the fundamental constitution of France (Church, 1941, pp. 42-3). The 
development of this strongly royalist ideology can be traced as far back 
as the reign of Louis XII, when Jean Ferrault wrote and dedicated to the 
King his enumeration of the Twenty Special Privileges of the most Christian 
King of France, a tract which sought to claim almost unlimited powers for 
the French monarchy (Poujol, 1958, pp. 15-17). It is true that Ferrault’s 
tract was somewhat unusual, in that most of the legist writers in the early 
part of the century were anxious to retain some elements of a more tra- 
ditional and hence a more constitutionalist account of the king's authority. 
This commitment is still reflected, for example, in the Catalogue of the 
Glory of the World, a major survey of legist arguments by Barthélemy de 
Chasseneuz (1480-1541) which was first published in 1529 (Franklin, 
1973, p. 6). By the time we reach the final decade of Francis I’s reign, 
however, we find a new and more absolutist style of legal and political 
thinking beginning to predominate over these surviving elements of 
constitutionalist thought (Church, 1941, p. 45). The leading example of 
this development is provided by the work of Charles Du Moulin (1590- 
66), perhaps the greatest legal philosopher of the age. His Commentaries 
? Te is thus something of an exaggeration to say that in the realm of theory ‘the absolute mon- 

archy was already constituted by the time of Franci I's accession in 1513. For tkis judgment 
see Mesnard, 1936, P. 900, and cf Poni, 5958, p 35. As Fesnkiin bas empbesioed, most of 
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on the Customs of Paris, which began to appear in 1539, were inspired 
throughout, as Church has remarked, "by ideas of omnipotent royal 





the monarchy of the ancien régime (Church, 1941, pp. 180-1). The same 
trend is also evident in the more conventional legist writings of the same 
period, the most important being the work of Charles de Grassaille, who 
produced a strongly absolutist analysis of The Regale of France in 1538." 
Finally, the trend towards a theory of virtually unlimited royal supremacy 
became even more pronounced during the reign of Henry II. This can 
be seen in the writings of such lesser figures as Guillaume de La Perriére, 
whose Mirror of Policy appeared in 1555, and Etienne de Bourg, who pub- 
lished a treatise in 1550 with the revealing title of The Dominion of the most 
Christian King of France over the supreme Court of the Parlement of Paris 
(Allen, 1957, p. 284; Church, 1941, pp. 340, 343). The same development 
is also reflected in the writing of Pierre Rebuffi, the outstanding legist of 
this generation. His Commentary on the Royal Constitutions and Ordinances, 
which first appeared in 1549, provides the best illustration of the extent to 
which, by the middle of the sixteenth century, even the most orthodox 
theorists of the French constitution were beginning to write in an almost 
unyieldingly absolutist style (Franklin, 1973, pp. 16-17). 

We can best measure the stages and extent of this drift towards absolut. 
ism if we compare these treatises with The Monarchy of France, a famous 
and far more moderate account of the French constitution written in 1515 
and first published four years later (Poujol, 1961, pp. 91-2). This was the 
work of Claude de Seyssel, who had served in the Parlement of Pas 
risen to become a member of the Grand Council instituted by Loui 
(Hexter, 1973, p. 214). Seyssel does not fail, of course, to emphasise the 
grandeur and importance of the king of France, whom he regards as 
directly ordained by God and absolute within the proper sphere of his 
jurisdictions. But he is equally concerned to stress that any tendency 
towards absolutism in France is perpetually held in check by a series of 
‘bridles’ (/reins) upon the king's authority — the bridles being la police, 
la religion and la justice (p. 113). The most complex and constitutionally 
significant of these is la police, a concept which may be said to involve 
three elements (Gallet, 1944, pp. 11-16). The king is limited first of all 
by two fundamental laws ‘which even princes are not allowed to change’ 
(p. 119). One of these, cited at the opening of the discussion, stipulates 
that ‘the domain and royal patrimony may not be alienated without 
absolute necessity’ (p. 119). The other, which is separately mentioned at 
4 See Franklin, 1973, p. 7 note. For the other, lesser legist predecessors of Du Moulin, includ 

ing Angleberme, Bohier, Lemair de Belges and Tiraqueau, see Kelley, 1970, esp. pp. 185, 195. 
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the start of Seyssel’s account of the peculiarities of the French monarchy, 
is the requirement of the Salic law that ‘the kingdom must go by male 
succession without falling into the female line’ (p. 112). The second 
clement of la police amounts in effect to a check on the power of the king 
by the authority of custom, and in particular by a conception of ‘the good 
order and harmony which exists between all classes of men in the king- 
dom’ (p. 127). A pyramidal structure of society has grown up over the 
centuries which serves to assign each stratum of society its proper status 
and its accompanying rights and obligations (pp. 121-4). The king has a 
duty not to oppress or alter any aspect of this established social hierarchy, 
and to ensure that each man is rendered his due according to the rightful 
place he occupies within it. Finally, the king is said to be bridled by an 
obligation to take counsel, the third element of la police. The importance 
of soliciting and acting upon wise advice is particularly emphasised at the 
beginning of Part II, where Seyssel discusses ‘the things necessary for the 
conservation and augmentation of the French monarchy’ (p. 129). Since 
the monarch ‘must never do anything suddenly or with a disordered will’, 
it is vital that ‘in all his actions, especially concerning the commonwealth, 
he must follow good counsel’, which is absolutely essential to the smooth 
running of affairs (p. 133). 

If we turn from Seyssel to the later legists, we find a gradual but increas- 
ing erosion of the idea that /a police constitutes a check upon the absolute 
authority of the king. This development is not of course a sudden one, nor 
was it by any means complete by the middle of the sixteenth century. The 
most absolute of the legists continued to endorse the suggestion that the 
king is bridled by the fundamental laws. This is true even of Du Moulin, 
the most systematic defender of royal supremacy. In the first part of his. 
Commentaries he still acknowledges that the lands of the king of France 
‘are not alienable even by the prince himself” (p. 79, col. 1). And he 
appears to endorse Ferrault’s contention that ‘the law of France estab- 
lished at the time of Pharamond’ unquestionably lays it down that ‘no 
‘woman can ever succeed to the crown of France’.' Similarly, there was 
still a strong sense that the king must be bridled by the customary rights 
of his subjects. This is particularly evident in Chasseneuz and La Perriére, 
both of whom lay considerable emphasis ~ in a humanist as much as a 
legist style — on the idea of the commonwealth as a harmoniously ordered 
whole.” The same assertions recur in the most orthodox of the later 
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legists, for example in Rebuffi, who continues to insist in his discussions 
of the concept of law that it ‘must never be enacted against the customs of 
the inhabitants’, and must always be made ‘convenient to the time and 
place’ as well as congenial ‘to the prevailing customs of the country” (p. 9). 
Nevertheless, there are two crucial points at which the check of Ja 
police is gradually slackened by these later legist writers. They first of all 
move decisively towards a denial of the necessity of counsel (Church, 
1941, p. 60). This trend is already apparent in Chasseneuz, whose dis- 
cussion of the maxim that ‘the king of France is Emperor in his own 
kingdom’ leads him to lay a novel emphasis on the extent to which the 
king stands above and apart from his subjects in all respects (Section V, 
fo 26a; cf. fos 26b, 32b)! By the time we come to Rebuff, writing twenty 
years later, the check of counsel has virtually disappeared. He still believes 
that ‘laws are concluded in a more satisfactory manner’ when they are 
‘sent to the highest court before they are promulgated! (pp. 7, 9). But he 
no longer thinks of the king of France as limited by any formal obligation 
to seek legal or political advice. He notes that while it used to happen that 
"there were consultations with the highest court in France before laws 
were passed’, this convention now appears to have lapsed. And he accepts 
that the king's right to promulgate laws without taking counsel is now 
unquestionable, since ‘the ordinances of the king in this kingdom have the 
force of law’, and the king is able ‘both to abrogate the law and allow 
customs contrary to law’ solely by virtue of his own authority (p. 34). 
The other point at which the legists weakened the check of la police was 
by questioning Seyssel’s fundamental assumption that the commonwealth 
should be regarded as a harmoniously ordered whole. Although this 
attitude survived, there was also a contrary and increasing tendency to 
focus on the person of the monarch, treating him less as the head of a 
feudal hierarchy and more as an absolute ruler over all his subjects. This 
was partly the product of applying the Roman law concept of /mperium, 
in a direct neo-Bartolist style, in order to elucidate the prerogatives of the 
king of France, But it was also the outcome of a new and more humanist 
tendency to focus on the ways in which the kings of France had built up 
their absolute supremacy over time by the gradual acquisition of more and 
more ‘marks’ of sovereignty (Kelley, 1970, pp. 198-9). The chief of these 
(VIID, the military (1X), the learned (X) and the lower classes (X1). I is even arguable in 
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‘marks’ was taken to be the right to appoint the highest magistrates, fol- 
lowed by the right to make war and peace, the right to hear appeals and 
grant pardons, and a long list of lesser iura regalia which extended, 
in Chasseneuz's heroic calculation, to no less than two hundred and eight 
items (Kelley, 1970, pp. 198-9). 

‘This development received a magisterial endorsement with the publi- 
cation in 1539 of the first part of Du Moulin's Commentaries on the Cus- 
toms of Paris, which included a systematic attack on the feudal vision of 
French society as a stratified and harmoniously ordered whole. Du 
Moulin's point of departure in this attempt to elevate the absolute powers 
of the crown was a technical one: he begins his Commentaries by consid- 
ering and exposing ‘the futile conjectures’ of those who have sought to 
locate ‘the invention and origin of fiefs in the Roman law’ (p. 3, col. 1). 
‘This involves him in denouncing - not without a certain relish - the 
humanist jurists whom he professes most of all to admire, including Budé, 
Zasius and Cujas, all of whom had sought to establish that the concept of 
vassalage, and thus the notion that a fief carries with it an obligation 
of personal service, had originated in the patronus-cliens relationship of 
Imperial Rome (p. 6, col. 2). Du Moulin responds by pointing out that 
"there is not a single word in the Code of Roman law’ about the 
idea that ‘clientage is to be equated with vassalage’ (p. 3, col. 2). There is 
of course a great deal about the patronus-cliens relationship itself, but the 
patron ‘is never called a lord’ (dominus), nor are his clients ‘ever called 
vassals’ (servi) (p. s, col. 1). Du Moulin thus concludes that the idea of a 
fief as the foundation of a social system is not a Roman development at all, 
but ‘an invention of the old Frankish kingdom’ in the later sixth century, 
‘this being the true origin of fiefs, and there being no possibility of finding 
any older source for them’ (p. 3, col. 1; p. 5, col. 1). 

‘This analysis provides Du Moulin with the basis for an epoch-making 
attack on the pyramidal structure of legal rights and obligations charac- 
teristic of feudalism. He has established, he claims, that this form of social 
organisation is totally foreign to Roman law. But he also assumes that 
Roman law provides the legal basis for the fundamental constitution of 
France, which he still tends to treat in a neo-Bartolist style as a direct 
continuation of the ancient /mperium of Rome (Gilmore, 1941, p. 63). It 
follows that the system of vassalage and seigneurial rights still prevailing 
in France must be a late, customary and illegal usurpation of the absolute 
{mperium originally and rightfully possessed by the French monarchy. 

Du Moulin thus moves directly from technical legal analysis to absolutist 


? lis thus a somewhat serious mistake to classify Du Moulin (as for example Allen has done) 
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political conclusions. This implication of his argument first becomes 
evident in his long gloss on the concept of a fief. He insists that this must 
be understood to refer simply to a form of landholding, and must not be 
taken to include ‘any rights of personal service from the vassal’, the basic 
reason being that no legalised form of personal subjection can ever be 
‘owed to anyone except the king (p. 69, col. 1). He later confirms this 
interpretation in his gloss on the feudal oath, in which he claims that all 
seigneurial jurisdictions are technically held as delegations of the king's 





emphasised 
that throughout every part of this kingdom the king is the source of all 
justice, holding all jurisdictions and enjoying full /mperium’ (p. 128, col. 
‘The same absolutist conclusions are also drawn from the account which 
follows of the king’s relations with his subjects. Du Moulin’s argument is 
that, since the king enjoys complete control over ‘all temporal lords, 
whether secular or ecclesiastical’, everyone must occupy the same status 
in relation to the crown: everyone must equally be a subject (subditus), 
since everyone must equally be in dependence on the king’s absolute 
authority ‘for the exercise of their jurisdictions and lordships’ (p. 128, 
col. 1; ef. p. 133, col. 1; see also Church, 1941, p. 187). 

Any account of the process which served to bring about and legitimate 
the rule of an absolutist monarchy in France needs to find an important 
place for the critique of feudal relationships inaugurated by Du Moulin's 
great work." For there can be no doubt about the ideological significance 
of Du Moulin's pioneering attack on the ‘Romanist’ thesis about the 
origins of feudal society. It developed into a new orthodoxy 
lifetime, being reiterated and extended by René Choppin, Louis le Caron 
and many other legist advocates of an absolute monarchy (Kelley, 1970, 
P. 193). All these writers decisively question the image of society as a 
stratified hierarchy, an image which had survived, as we have seen, even 
in the writings of the legists themselves in the first part of the century. 
“The new structure which begins in consequence to emerge is recognisably 
that of an early modern absolutism: the feudal pyramid of legal rights and 
obligations is dismantled, the king is singled out as the holder of complete 
Imperium, and all other members of society are assigned an undifferenti- 
ated legal status as his subjects. 

The development of this ideology not only served to loosen Seyssel's 
bridle of la police, but tended at the same time to call in question the other 
two checks he had sought to place on the powers of the French monarchy. 
? Kescema a weaknes of the remarkable attempt which Anderson had made to ace the Lineage 


of the Absolut State that he finds no space for analysing the role of such anti-feudal ideo- 
logies in the formation of modern absolutism (cf. Anderson, 1974, pp. 85-112). 
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‘These had both been linked in Seyssel's analysis to the basic assumption 
that ‘the true office of the prince’ — who is said to be ‘deputed by divine 
providence to execute this great and honourable charge’ — is that of acting 
as a judge appointed by God Himself in order to ensure that His will is 
duly carried out in the world (p. 150). This means that the principles of 
justice, and not the mere will of the king, must form the basis of the laws 
in any well-ordered commonwealth (p. 117). A second bridle on the 
absolute authority of the king is thus said to be constituted by the check 
of la justice (p. 117). This traditional image of the king as a reflection of 
God's justice also means that, as a way of ensuring that the royal ordinances 
duly embody the principles of justice, the king himself must be wholly 
governed by the laws of God. A final bridle on absolutism is thus said to 
be constituted by /a religion, the check which Seyssel mentions first and 
regards as the most fundamental of all (p. 115). 

According to Seyssel, these further constraints carried with them two 
practical implications about the proper conduct of the government of 
France. Since the concept of la justice is said to form the foundation of the 
commonwealth, it follows that there must be an essential place in the 
French constitution for the courts of justice, and especially for the Parle- 
ment of Paris, the highest court in the land. If the king fails to render 
justice to his subjects by means of his ordinances, he is liable to find them 
challenged or even repudiated by the Parlements, ‘which have principally 
been established in order to check the absolute power which kings might 
otherwise seek to exercise’ (p. 117). The other implication is that, since it 
is vital to the administration of justice that the Parlement should be able 
to call the king to account, it is necessary that ‘the officers who are deputed 
to administer justice should be perpetual, so that it is beyond the power 
of the king himself to depose them’ (p. 118). If they are appointed during 
the king’s pleasure, they will be liable to be frustrated in their most 
important task, that of ensuring that the ordinances of the king remain in 
line with the dictates of natural justice. It is thus said to follow that, ‘in 
order to uphold the exercise of justice with full assurance’, they must be 
‘sovereign’ within their own sphere (p. 118). 

If we turn from Seyssel’s analysis to that of the later legists, we again 
find a deliberate and increasing attempt to slacken these bridles of /a 
religion and la justice. It is of course true, as before, that this process was 
neither sudden nor complete. ‘The later legists continue to share the 
underlying image of the king as a judge, and in particular as the mirror of 
God's justice in the world. Du Moulin still insists, in analysing the con- 
Cept of fealty in the first part of his Commentaries, that the proper way to 
envisage the king’s majesty is to see him as ‘a living law’ and ‘a kind of 
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corporeal God within his kingdom’, dispensing the judgments of God 
Himself (p. 247, col. 1). And even Rebuff, writing ten years later," begins 
his gloss on the concept of law by stressing the same relationship between 
the law and the king, citing God's own pronouncement in Proverbs that 
“through me kings reign’ and adding that our rulers must be seen as 
God's representatives, whom He has ordained ‘to uphold His just laws 
and ordinances’ in the world (p. 6). 

There are two crucial points, however, at which these later legists begin 
to erode the checks of la religion and la justice. They first of all argue that 
although the Parlement of Paris undoubtedly holds the right to constrain 
the unjust actions of one subject against another, it has no such right to 
interfere with the judicial behaviour of the king (Church, 1941, p. 71). 
‘The beginnings of this shift are already apparent in Chassencuz, who 
devotes Part VII of his Catalogue to analysing the structure and authority 
‘of the Parlement. He still gives an elevated account of its dignity, com- 
paring it with the Senate of ancient Rome and insisting that ‘the king out 
of his ordinary power is unable to rescind any of its acts’ (Section VII, 
fo 6b). Since he also argues, however, very much as James I was later to 
argue against Sir Edward Coke, that the king’s powers are ‘double’ - that 
is, they are both ‘ordinary’ and ‘absolute’ — we are left with a strong sense 
that, even if the king’s ordinary powers may not be sufficient to challenge 
the Parlement, his absolute authority may always be invoked to override 
its judgments (Church, 1941, p. 64; Franklin, 1973, pp. 12-14). The same 
line of thought is carried much further by Du Moulin, who treats it as a 
corollary of his claim that all offices take the form of delegations of the 
king's supreme Jmperium. It follows that the idea of a court capable of 
checking the powers of the king himself must be a legal impossibility. The 
argument is presented in the long gloss on the concept of a fief in the first. 
part of the Commentaries. Du Moulin begins with the axiom that ‘the 
authority to constitute magistrates must be counted amongst the ki 
regalian rights’ (p. 79, col. 2). This means that the judges ‘cannot be ti 
independent owners of their jurisdictions’, since ‘they merely administer 
them’ in the name of the king (p. 80, col. 1). The status of the Parlement 
of Paris is thus held to be no different from that of any other court: the 
officers possess jurisdictio but not Imperium; they receive their authority 
as a concessio from the king; and they thus remain ‘in dependence’ upon 
the king's authority (p. 80, col. 1; pp. 97, col. 2 to 98, col. 1). By the time 
we come to Rebuffi's Commentary, written nearly a decade later, this new 
relationship between the king and the Parlements is simply registered as 
a fact about the constitution of France. He notes that ‘at one time the 

1 So too La Perire, writing even later; se sig. Gg. rb-ab. 
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highest courts even controlled the kings themselves", but adds that 
nowadays the kings 'do not obey them, and are no longer governed by 
their advice! (p. 21). The loss of status and independence which this has. 
brought about is later confirmed when Rebuffi comes to discuss the role 
of supplications to the king (pp. 286-306). He concludes at this point 
that ‘it is well known to everyone’ by now that ‘it is not lawful for the 
Parlements to make appeals, but only to supplicate their prince’ (p. 289). 

Finally, this view of the dependence of the Parlements on the king is 
confirmed by the repudiation of Seyssel’s suggestion that the officers of 
the courts must be irremovable from their positions even by the king 
himself (Church, 1941, pp. 51-2). This further implication is pursued 
most extensively by Du Moulin in the first part of his Commentaries. He 
recognises that to grant such a right to officeholders would be to concede 
them not merely jurisdictio but also Imperium (p. 79, col. 1). But since he 
has already laid it down that in France the king alone is possessed of 
Imperium, while ‘any rights which anyone holds in an office are merely 
donated and ceded to them by our supreme king’, he concludes that any 
such grant of jurisdiction must always be capable of being revoked (p. 78, 
col. 1). This is subsequently confirmed in the gloss on the swearing of 
homage to the king (pp. 126-30). Since the ruler ‘is the source of every 
grade and type of jurisdiction’, it is always open to him to demand that 
the rights of any office should revert ‘to the crown from which they 
emanated’ (p. 128, col. 2). The argument is clinched by an appeal to the 
celebrated dispute between Azo and Lothair. Du Moulin revives the 
claim — which began in consequence to regain its former ascendancy ~ that 
‘in relation to the kingdom of France the opinion of Lothair is absolutely 
correct’ in emphasising that ‘all right, dominion and possession resides in 
the prince alone’ (p. 79, col. 2). So Seyssel's ideal of a mixed constitution 
with an independent judiciary is completely overturned. Du Moul 
final word is that ‘the king must in every case retain the right to add "So 
long as it pleases us" ' in making any appointment to any office what- 
socver in the commonwealth (p. 8o, col. 1). 















THE REASSERTION OF CONSTITUTIONALISM 


As well as relying on the fact that the monarchy had rendered itself so 
unpopular in the first half of the sixteenth century, the Huguenots had a 
further reason for hoping that, if they found themselves forced into a 
revolutionary confrontation with the government, they might be able to 
respond by rallying a general and not merely a sectarian movement of 
resistance to its rule. In reaction to the theories of royal supremacy which 
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the legists had developed to such a pitch by the end of Henry II's reign, 
a number of moderate Catholic political writers had already begun to 
demand a reversion to a more traditional and hence a less absolutist form 
of constitutionalism.! This in turn meant that they had already begun to 
question the absolutist pretensions of the Valois monarchy, and in this 
way to lay the foundations for a constitutional and not merely a religious 
ideology of opposition to its zuthority.* The significance of this back- 
ground from the point of view of the Huguenots was that, when they were 
finally driven into outright rebellion in 1572, they were able to build on 
these existing traditions of constitutionalist thought, to amalgamate them 
with their own heritage of revolutionary Calvinist ideas, and in this way 
to develop a theory of resistance capable of appealing not merely to the 
ranks of their own co-religionists, but also to a much wider spectrum of 
opposition to the government. 

‘The attack on the theory of royal supremacy during the 1560s partly 
took the form of a reversion to the older constitutionalist doctrines which 
Seyssel had summarised at the start of the century (Church, 1941, p. 98). 
This is the attitude we find, for example, in the writings of Bernard de 
Girard, the Seigneur Du Haillan (c. 1535-1610), particularly in his 
account of The State and Success of the Affairs of France, first published 
in 1570. The start of Book 11, which is devoted to analysing the consti- 
tutional structure of France, consists of an attack on ‘a number of ex- 
tremely bold writers’ who ‘have written that it is a crime of lèse majesté’ 
to speak of any constitutional checks on the French monarchy, since they 
hold that ‘this diminishes to nothing its authority, grandeur and power" 
(fo 170b). As a response to this dangerous development, Du Haillan 
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draws the attention of his readers to ‘the views of Claude de Seyssel in his 
Monarchy of France’. From Seyssel's account, he ingenuously adds, ‘we 
have taken all our points’ about the institutions of the French monarchy, 
and ‘have followed his analysis almost word for word’ (fos 170a, 174b). 
‘This is amply confirmed by the narrative history of the French consti- 
tution which occupies Books I and II of Du Haillan's work. The chief 
moral of the story is said to be that it illustrates ‘the behaviour of our 
kings in relation to Ja religion, la justice and la police’, and in this 
way serves to indicate the ways in which ‘the authority of our kings 
is bridled (bridée)by the laws which they themselves have made’ (fos 
10b, 168b). 

But the main significance of the constitutional writers of the 1560s 
derives from the fact that they were not content merely to turn back to 
Seyssel and reiterate the doctrines of medieval constitutionalism. Instead 
they based their attack on the legists on the newly fashionable humanist 
approach to the study of the law which a number of jurists had already 
begun to employ as a way of challenging the traditional methods of 
scholastic jurisprudence. The legists had mainly continued to follow the 
scholastic approach, treating the Roman law as an immediately applicable 
authority, and arguing that the absolutism of the French monarch should 
be seen as a direct continuation of the /mperium of the later Roman 
Empire. As we have seen, however, this approach had already been 
denounced by a number of quattrocento humanists, especially Valla, 
Poliziano and their disciples, and by a number of Italian jurists who had 
accepted their critical findings, including Pomponio, Alciato and Sala- 
monio. Moreover, Alciato had brought these new methods to France in 
the 1520s, putting them to work in his teaching at Avignon and especially 
at Bourges. This in turn had made him the centre of a vital new school of 
French humanist jurisprudence, a school whose methods soon came to be 
known as the mos docendi Gallicus, the French way of teaching, as Alciato’: 
techniques and findings were taken up and propagated by such dis- 
tinguished teachers and writers as Cujas, Hotman, Baudouin, Pasquier 
and Le Douaren (Kelley, 1970, pp. 100-15). 

‘The main scholarly effort of the early humanist writers on Roman law 
had gone into reconstructing the history and development of the ci 
code, a project which had led them to attack the traditional Bartolist pre- 
occupation with applying the wisdom of the ancient law-books directly 
to the modern world. One outcome of the increasing popularity of the 
humanist approach was thus that the established methods of legal edu- 
cation began to be called into question. As the immediate applicability of 
Justinian's Code began to appear increasingly problematic, it no longer 
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seemed at all obvious that the essence of any proper legal training ought 
to consist of glossing the contents of the Code and applying the results 
directly to prevailing circumstances. This implication began to be pursued 
in an increasingly polemical fashion during the 1560s, first by Francois 
Baudouin in his Prolegomena of 1561, and most incisively by François 
Hotman in his Anti-Tribonian of 1567 (Mesnard, 1955, pp. 127-33; 
Franklin, 1963, pp. 36-58). Hotman introduces his polemic with an assault 
on the prevailing methods of teaching law. He first stresses the complete 
irrelevance of Roman law to existing legal practice. He sees the Code as an 
inferior compilation, hastily thrown together in a decadent period of 
Roman rule, and in any case designed for a society in no way comparable 
with that of sixteenth-century France. This makes the analysis of the Code, 
as he insists at the beginning of Chapter II, ‘an art which is out of use and 
futile (p. 4). He then argues that the proper object of study in any relevant 
form of legal training for ‘the youth of France’ ought not to be the Roman 
Jaw at all, since ‘the differences between the existing state of France and 
that of Rome are so great and enormous’ that ‘there cannot be any justi 
cation’ for studying the laws of Rome ‘with so much curiosity’ as the usual 
methods of instruction presuppose (pp. 9, 11). The basic aim ought rather 
to be that of studying the history and development of the indigenous laws 
and customs of one’s own country. The polemic culminates in a satirical 
contrast between the lunacy ‘of spending all one's life in making a curio 
study’ of Roman practices, as compared with the obvious value of learning 
about ‘the officers of the crown and of justice in our own kingdom’, "the 
rights and sovereignty of our own king’, and all the details of the existing 
laws and customs actually in force in France (pp. 12-13). 

The leading constitutional writers of the 1560s all adopted this new 
methodology: they repudiated the immediate relevance of Roman law, and 
turned instead to studying the history of the ancient customs and consti- 
tutions of France. The outcome was a tendency to present their theoretical 
conclusions in the form of national histories (cf. Gilmore, 1941, p. 4). The 
pioneer of this approach was Estienne Pasquier, who had actually been a 
pupil of Alciato's at Bourges (Kelley, 1970, p. 272). He began to publish 
his massive Researches on France in 1560, and included a structural analysis 
of the French constitution in Book II, which he first issued in 1565. The 
same themes were then taken up by Du Haillan, first in his State and 
‘Success of 1570, and later in his History of France in 1576. It seems prob- 
able that Du Haillan was the main target of the accusation of plagiarism 
which Pasquier levelled at his pupils in later editions of his Researches, 
giving this as his reason for having delayed the publication of all but his 
first two volumes until the closing years of his life (cols 1-3). But the 
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most influential exponent of this approach to the French constitution was 
Bodin in his Method for the Easy Comprehension of History, first published 
in 1566. The Dedication speaks (p. 1) of ‘the way in which one should cull 
flowers from History to gather thereof the sweetest fruits’, and much of 
the ensuing book is concerned with showing us how to learn the most 
valuable lessons from the past - discussing the choice of sources, the 
proper order of reading them, the arrangement of materials and the 
evaluation of one's discoveries (cf. Brown, 1939, pp. 86-119). This is 
followed by a long chapter on “The type of government in States’ in 
which these lessons are duly put to work, the result being a comparative 
and historical analysis of the governments of Rome, Sparta, Germany, 
Italy and — finally and especially — France. 

Tt would be an overstatement to claim that, in consequence of following 
this anti-Bartolist approach, the constitutional theorists of the 1560s com- 
pletely repudiated the more absolutist ideology adopted by the legists in 
the first half of the sixteenth century. They continued in particular to 
endorse the legist assumption that the king must be viewed as a supreme 
judge, and thus as the ultimate source of law in the commonwealth. 
Pasquier begins his discussion of the Parlements by conceding that ‘our 
kings have been given absolute power by God, so that any legal restric- 
tions on the crown must be ‘an invention of the kings themselves’, a con- 
clusion which he seeks to prove historically by tracing the development of 
the Parlements to their alleged origins in the placita of Charlemagne 
(pp. 48, 66). Bodin goes even further, arguing that the concept of mixed 
monarchy is inherently ‘absurd’ and confused (pp. 154, 178). He con- 
tinues to endorse the legist assumption that the principal ‘mark’ of 
sovereignty must be that of ‘creating the most important magistrates and 
defining the office of each one’, and thus argues that in the case of a 
monarchy (which he takes to be the best form of government) there can 
be no constitutional decrees which ‘have force in any way’ unless ‘the 
prince himself orders them’ (pp. 172, 176; cf. pp. 271, 282). The same 
thesis is reiterated by Du Haillan in Book IV of the State and Success, 
which is given over to analysing the prerogatives of the French monarchy 
(fo 3o2f. ). He assures us that he is ‘at no point arguing that France is a 
commonwealth composed of three forms of government’ in the manner 
of Seyssel, or even that it is ‘divided in its absolute power into three parts" 
(fo 171a). He admits on the contrary that all its ‘laws and constitutions’ 
were originally ‘instituted by our kings for their own grandeur and for the 
good of the commonwealth’ (fo 168b). And he follows Pasquier with 
suspicious closeness in his account of the Parlements, conceding that ‘this 
innovation was first established by Martel’, confirmed by Charlemagne 
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and finally accepted as part of the constitution in the edicts promulgated 
by Philip IV at the start of the fourteenth century (fos 37a, 1822). 

But in spite of these concessions, the main importance of all these 
writers undoubtedly lies in the fact that they revived a more traditional 
form of constitutionalism, established their arguments on a new set of 
theoretical foundations, and turned the resulting analysis against the more 
absolutist pretensions of the legists. This can be observed first of all in 
their discussions of Ja police. Their humanist methodology helped them 
to revive the discussion of this theme in a new and more powerful form. 
It led them to insist on the key assumption that if a given check on the 
powers of the crown can be shown to have originated in the fundamental 
constitution, or to have developed over a sufficiently long period of time, 
then it follows that there must be a right to enforce the same limitation 
on the powers of the present-day government (Church, 1941, p. 203). 
According to Church, Pasquier was the first political writer who explicitly 
stated that this theoretical implication could be derived from the increas- 
ing volume of research into the ancient constitution of France (Church, 
1941, pp. 141-3; cf. Huppert, 1970, pp. 6-9). Soon afterwards, the same 
approach was taken over by Du Haillan, with no less evident self- 
consciousness. He claims at the start of Book III that the bridle of custom 
‘is so anciently established in this kingdom that any prince, however 
depraved he might be, would be ashamed to break it’ (fo 172b). And he 
thinks that ‘it follows from this’ that ‘the sovereign and monarchical 
power of our kings’ must still be ‘governed and moderated by honest and 
reasonable means originally introduced by these kings themselves’ (fo 
172b). It was in the light of this belief about the normative character of 
the fundamental constitution that Pasquier and Du Haillan turned to 
excavating the ancient and medieval history of France, and duly dis- 
covered that the powers of the monarchy throughout this period had 
indeed been checked by a growing network of customs and customary 
rights. The outcome was a renewed emphasis on the idea that the king 
must remain bound at all times by these customary laws, and thus a 
revival of the Seysellian check of la police. As Du Haillan puts the point, 
"the splendid constitutions of France’ make up ‘/a police of the monarchy’, 
and so serve to ensure that the king remains ‘ruled, limited and bridled 
by good laws and ordinances’ in such a way that ‘nothing is permitted 
to him except what is just, reasonable and prescribed by the ordinances 
themselves’ (fos 10b, 1702). 

“These writers tend to place an even greater emphasis on the bridles of 
la religion and la justice. And since they conceive of la religion (in the 
manner of Seyssel) as being bodied forth in the dictates of [a justice, it is 
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on the latter concept that they chiefly concentrate. This comes out most 
clearly in Bodin’s discussion of ‘the form of monarchy’ (p. 201ff.). He 
argues that the king cannot properly be regarded as above the law, since 
he has a duty to ensure that his laws remain in line with Ja justice. This 
means that ‘princes use sophistry against the people when they say that 
they themselves are released from the laws so that not only are they 
superior to the laws but also in no way bound by them’ (p. 203). The 
same concern is evident in Du Haillan's narrative outline of the develop- 
ment of the French constitution. He begins by claiming that ‘the excellence 
of the French kings’ ever since Pepin has chiefly been revealed by the fact 
that they have been careful ‘to establish their laws upon the foundations 
of la religion and la justice’ (fo 42). And he constantly stresses that all 
true monarchs have a duty to bridle their authority by means of la justice, 
‘to ensure that they do not have too much power, and to ensure that it 
may be justly exercised’ (fo 6a). 

“There is one respect in which these writers have an even wider concep- 
tion of the check of la justice than Seyssel himself. While emphasising the 
legal limitations on absolutism, Seyssel had remained relatively unin- 
terested in the idea of representative institutions as a constraint on the 
monarchy, and had mentioned the States General only once - and in 
passing — in the whole of The Monarchy of France. The theorists of the 
15608, by contrast, display a growing awareness of the origins and 
authority of the assembly of the Three Estates. Pasquier remains cautious, 
confining himself to observing that ‘the assembly of the Estates has a very 
ancient history’, while stopping short of insisting on its rights under the 
fundamental constitution (p. 85). But Bodin roundly declares that the 
king of France ‘cannot destroy the laws peculiar in the entire kingdom or 
alter any of the customs of the cities or ancient ways without the consent 
of the Three Estates’ (p. 204). And by the time we come to Du Haillan's 
account, we find the idea of the States General as a customary check on 
the crown beginning to be treated as an essential feature of the ancient 
constitution. He maintains that the assembly of the Estates ‘has at all 
times served as the sovereign medicine of kings and people’ (fo 186a). 
‘And he confirms the constitutional position of the assembly by pointing 
out that ‘after the calling of the Estates became established, our kings 
adopted the custom of holding them frequently, and not engaging in any 
great enterprise without calling them together’ (fo 1852). 

As with Seyssel, however, the check of le justice in the constitutional 
writings of the 1560s was chiefly seen as a matter of placing legal limi- 
tations on the powers of the crown. Bodin introduces a novel emph: 
at this point by focusing on the French coronation oath, affirming that it 
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binds the kings to ‘judge with integrity and religious scruple’ and to‘ give 
rightful laws and justice to all classes’ (p. 204). This is taken to constitute 
an important limitation on the king’s authority, since "having sworn, he 
cannot easily violate his oath; or if he could, yet he would be unwilling to 
do so, for the same justice exists for him as for any private citizen, and he 
is held by the same laws? (p. 204; cf. Franklin, 1973, p. 37). But the main 
legal check on the monarchy is said to be constituted by the authority of 
the courts, and in particular by the Parlement of Paris, the highest court 
in the land. All these writers insist that the duty of the king to take counsel 
from the Parlement is not an optional but an essential feature of the 
existing constitution of France. The most fulsome account is given by 
Pasquier, who continually stresses — in a favourite phrase — that ‘our kings 
by an ancient custom have always wished to reduce their wills to the 
civility of the law’ (p. 66). This means that ‘they have wished their edicts 
and decrees to pass through an alembic of public order’ (p. 66). And this 
in turn means that the Parlement, as the chosen alembic for reducing the 
King’s will to the dictates of justice, must be treated as ‘the principal 
nerve of our monarchy’ and ‘the foundation stone in the conservation of 
‘our commonwealth’ (pp. 85, 237). Bodin expresses the same sentiments, 
arguing that ‘those who have been trying to overthrow the dignity of these 
courts seek the ruin of the State, since in these is placed the safety of civil 
order, of laws, of customs, and of the entire State’ (p. 257). And Du 
Haillan goes on to repeat (and indeed to plagiarise) Pasquier's analysis, 
claiming that the king has a duty ‘to reduce his will to the civility of the 
law’, to achieve this result “by causing his edicts and decrees to pass 
through the alembic of this public order’, and to recognise in consequence 
that the Parlement represents an essential feature of the fundamental 
constitution of France (fo 182b). 

"These conclusions are said to be confirmed by the fact that the Parle- 
ment has the power to oppose and even to veto the will of the king if he 
attempts to impose an edict out of line with the dictates of natural justice. 
Pasquier is absolutely decisive on this point (cf. Huppert, 1970, pp. 49-51). 
"Once the Parlement was set up, it was found to be right that the wills 
of our kings should in no case attain the status of edicts unless verified 
and ratified by the Parlement’ (p. 64). He concedes, of course that ‘edicts 
have sometimes been pushed through against the opinion of the court’, 
but he maintains that this is a recent phenomenon - the Duke of Burgundy 
in the fifteenth century being ‘one of the first! to countenance it — as well 
as being an illegal and ‘usurping’ constitutional practice (pp. 65-6). The 
same claims are forcefully restated by Bodin. He asserts that there is no 
law in France ‘more sacred than that which denies to the decrees of the 
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prince any force unless they are in keeping with equity as well as truth’. 
‘And he adds that ‘from this it comes about that many are cast out by the 
magistrates’, so that ‘no help to the wicked’ can ever be expected from the 
will of the prince (p. 254). Finally, the same conclusions are reiterated by 
Du Haillan, again plagiarising Pasquier’s account. He repeats word for 
‘word Pasquier's assertion that ‘it was found to be right" once the Parle- 
ment had been set up ‘that the wills of our kings should in no case attain 
the status of edicts unless verified and ratified by the Parlement" (fo 182b). 
‘And he adds, more optimistically than Pasquier, that ‘the authority of the 
judges and sovereign courts is so great’ in France that ‘there is no prince 
so mighty, nor any subject so presumptuous, that he would dare to dis- 
obey them’ (fo 172a; cf. also fo 1842). 

Seyssel had concluded that in order to assure the independence of the 
Parlements in checking the edicts of the king, it must be essential that the 
officers of the court should be secure from dismissal even by the king 
himself. Pasquier and Du Haillan have nothing to say about this final 
safeguard, possibly silenced by the authority of Du Moulin, who had 
meanwhile revived, as we have seen, the opinion of Lothair to the effect. 
that no mere magistrate can ever be endowed with such a degree of 
judicial independence. But Bodin is much bolder, even though he admits 
that Alciato and Du Moulin have both rejected the belief that ‘the opinion 
of Azo was the more correct’ in relation to the constitution of France 
(p. 173). He is naturally somewhat diffident at the prospect of arguing 
against these peerless authorities, and begins by acknowledging that he 
probably ‘should not dare’ to venture an opinion on the issue, especially 
‘since it is of great importance’ (p. 255). Nevertheless, he goes on to raise 
a number of difficulties arising out of the alleged right of a ruler to dismiss 
his magistrates. ‘What would the magistrates dare to do contrary to the 
power and desire of princes if they feared that their honours would be 
taken from them? Who will defend the weak from servitude? Who will 
guard the interest of the people, if the magistrate has been driven awa 
and they must comply with the demands of the mighty? (p. 255). He 
finally persuaded that the right answer must be to insist after all that if 
the magistrates are to be ‘feared by the wicked’ and ‘reverenced by the 
prince’, it is essential that everyone, prince and people alike, should accept 
that such officers ‘cannot be driven from power except for crime’ (p. 256). 








MONTAIGNE AND STOICISM 


So far we have focused on the conditions relatively favourable to the 
emergence of a Huguenot theory of revolution after 1572. To complete 
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this survey of the ideological circumstances in which the Huguenot theory 
arose, we need finally to consider the reactions of those who remained 
hostile to any justifications of political activism or resistance. One impor- 
tant source of this hostility arose out of the resurgence in the 1570s of a 
sceptical and quietist form of stoic moral and political thought - an out- 
look which, as we have seen, had already become popular in the later 
phases of quattrocento humanism. Some elements of the same outlook 
‘can already be discerned in such works as Du Fail's Rustic Subjects, with 
its condemnation of large cities as natural centres of sedition, and its 
advocacy of rural living both as a sign of moral vigour and as a symbol of 
political innocence. But the main revival of stoic doctrines amongst 
French humanists occurred in the chaotic years immediately following the 
massacres of 1572, with the most famous statement of the position being 
provided in the Essays of Montaigne. 

It is true that the role of stoic ideas in the evolution of Montaigne’s 
Essays has sometimes been exaggerated. When Pierre Villey produced his 
pioneering analysis of Montaigne's intellectual development, based on an 
examination of the successive revisions in the so-called ‘Bordeaux copy" 
of the Essays, he popularised the idea of distinguishing three main stages 
in the evolution of Montaigne’s thought: the first Book of Essays, mainly 
written in 1572-4, was taken to reflect an ‘impersonal’ phase of stoic and 
especially Senecan influence; the second, mainly composed between 1578 
and 1580, was said to follow from a 'pyrrhonian crisis’ in 1576; and the 
last Book, completed between 1585 and 1588, was felt to embody Mon- 
taigne’s mature ‘philosophy of nature’, in which both stoicism and 
scepticism were eventually seen as extreme positions (Villey, 1908). A 
number of scholars have recently criticised this account as excessively 
schematic, and it is certainly true that in every phase of his writing 
Montaigne presents us with an outlook in which the elements of stoicism 
are more freely criticised, as well as being more closely intertwined with 
sceptical and epicurean beliefs, than Villey's analysis tends to suggest." 
Nevertheless, it would still be true to say that the moral theory of the 
stoics, filtered through the sensibility of the earlier Renaissance humanists, 
seems to have exercised a special fascination on Montaigne in the early 
1570s. The change he decided to make in his own way of life at this time 
was very much in line with the stoic tendency to value the life of otium 
more highly than that of negotium. Montaigne had been serving since 1557 
as a conseiller to the Parlement of Bordeaux, an office which his father had 
purchased three years before (Frame, 1965, pp. 46-62). When Montaigne 


1 See for example the discussions in Sayce, 1972, pp. 149-53, 161-7, 170-201, and in Naudeau, 
1972, pp. 55-60, 105-5. 
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failed to gain promotion to the upper chamber in 1569, he immediately 
sold his position, retiring a year later to the cháteau he had inherited on 
his father's death in 1568. There he set up at the entrance to his study an 
inscription commemorating his decision to withdraw from ‘the servitude 
of the court and of public employments’, and there he began almost at 
‘once to beguile his retirement with the composition of the Essays ~ a con- 
cept and an art-form which he may almost be said to have invented (Frame, 
1965, pp. 114-15, 146). There is no doubt, moreover, that Montaigne's 
earliest Essays are the most conspicuously stoic both in tone and subject- 
matter, and that when the first two books were published in 1580, it was 
chiefly as a stoic moralist that he won acclaim and began to exercise his 
distinctive influence. When Pasquier published his letters in 1587, he 
included an appreciation of the Essays in which he hailed Montaigne as 
‘another Seneca in our language’.' When the Essays were reissued in 1595, 
the new edition contained a sonnet by Claude Expilly in which Montaigne 
was apostrophised as a ‘magnanimous stoic’ and praised for ‘defying the 
inconstancy and tempests of the age’ (Boase, 1935, pp. 9-10). And when 
Louis Guyon produced his collection of Diverse Readings in 1604, he 
descended to outright plagiarism, including a chapter on the need to 
reflect on mortality which was virtually a repetition of Montaigne's early 
essay in defence of the stoic contention that ‘to philosophise is to learn 
to die’ 
As the religious wars continued throughout the 1570s and into the next 
decade, the posture of stoic endurance cultivated by Montaigne came to 
increasingly appealing response to what he himself described 
death’ of ‘our poor country” amidst ‘the violence of our civil 
467, 800). This helps to account for the growing popularity 
of stoicism both in France and in the no less war-torn Netherlands towards 
the end of the sixteenth century, just as it helps to explain the recru- 
descence of the same pattern of ideas amongst the defeated royalists in 
England during the 1650s (Skinner, 1972, pp. 81-2). The leading French 
‘exponent of stoicism at this period was Guillaume Du Vair (1556-1621), 
3 studiously moderate Catholic, later Bishop of Lisieux, who became clerk 
to the Parlement of Paris in 1584, and was widely employed as a conciliator 
in the final phases of the religious wars (Radouant, 1908, pp. 76, 312). 
During the siege of Paris in 1590 he composed a stoic dialogue on the 
theme of constancy, first published in 1594 and translated into English in 
1622 as A Buckler against Adversity (Radouant, 1998, p. 234 and n.). The 
most celebrated exponent of the same outlook in the Netherlands at the 










1 See Thicker, 19566, p. 46 and for Pasquier's publication of his letters see ibid, p. xxvii 
3 See Villey, 1935, pp. 130-7 and cf. The Éneys, ed. Frame, p. $6. 
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end of the century was Justus Lipsius (1547-1606), a Catholic by birth 
who left the Low Countries in 1571 to teach at the Lutheran University 
of Jena, later transferring to the Calvinist University of Leyden and 
finally returning to the Catholic Church and the Professorship of Latin 
at Louvain in the early 1590s (Zanta, 1914, pp. 155-61). He wrote a stoic 
treatise On Constancy in 1584, and the publication of his letters two years 
later revealed him to be an early and enthusiastic reader of Montaigne, 
who in turn saluted him in later editions of the Essays as the most learned 
man of the age." Lipsius's main statement of his neo-stoic political phil- 
osophy appeared in his Six Books of Politics, which was first published in 
Latin in 1589, translated into English five years later, and for a time 
enjoyed an enormous vogue. It was one of the very few modern works 
to be cited with approval by Montaigne, and it obviously provided Du 
Vair with many of the leading ideas in his Buckler against Adversity.* 

The point of departure for all these writers is supplied by the concept 
of Fortune, which they personify in typically humanist style as an inscrut- 
able goddess, capricious and potentially overwhelming in her power. One 
of the chief criticisms of Montaigne's Essays made by the Papal censor in 
1581 was his excessive fondness for invoking this pagan deity (Frame, 
1965, pp. 217-18). Montaigne does not appear to have taken the com- 
plaint to heart, for the same preoccupation ~ summarised in the propo- 
sition that ‘Fortune, not wisdom, rules the life of man’ - continues to 
recur throughout Book III of the Essays, first published seven years later 
(p. 753). Lipsius is similarly emphatic in his Politics about the irresistible 
powers of Fortune and destiny, though he is usually more careful to 
‘equate these forces with ‘the decrees of God’ (p. 190). And the same sense 
of man’s helplessness in confronting his fate permeates Du Vair's treatise 
on adversity, in which the fickle attentions of Fortune are cited to account 
for the rise and fall of kingdoms as well as individual men (pp. 4off., 
63). 

‘The chief lesson these moralists preach is the need to remain steadfast 
in the face of Fortune's changeability. This is held to be particularly 
necessary in time of civil war, a time which is never far from their thoughts. 
‘Montaigne continually inveighs against ‘this miserable age of ours’, given 
‘over to ‘wars which at this moment are oppressing our State’ (pp. 322, 
547). Du Vair's treatise on adversity begins with a similar outcry against 
the ‘storm of worse than civil wars’ which has brought about ‘the ruin 
Bon? Zanta, 1914, pp. 158-9; Boase, 1935, pp. 19-20; and cf. Montaigne, The Essays, ed. 
The ds God study of Du Vai speaks of his tendency o be “far mo dace his imi- 


‘ation of see Radouant, 1908, p. 6o. See also Radouant, pp. 267-8, on Montaigne's 
presumed influence. 
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and subversion of our country’ (pp. 4, 5). As a way of confronting what 
Lipsius calls ‘this very sea of calamities’, the response they seek to incul- 
cate is one of stoical forbearance (p. 187). According to Montaigne, the 
precepts we must cultivate are those of ‘resoluteness and constancy’, 
always ‘bearing troubles patiently’ and acting ‘with resolution and 
patience’ (pp. 30, 802). Our basic duty, as Du Vair adds, is to ensure 
that even if God's anger ‘continues against us, what Fortune soever falls 
upon us, we must bear it patiently’ (pp. 32, 89). 

This outlook carried with it a distinctive set of political implications, 
the most important being the idea that everyone has a duty to submit him- 
self to the existing order of things, never resisting the prevailing govern- 
ment but accepting and where necessary enduring it with fortitude. Two 
aspects of this cardinal obligation are particularly stressed. ‘The first is the 
need to hold fast to the existing form of religion established in the common- 
wealth. Du Vair is very emphatic about this implication, and issues a 
warning to Henry IV that it is essential ‘for the perfect union of his 
subjects? that he should abandon his Huguenot faith and allow himself to 
be received into ‘the religion of the kings his predecessors’ (p. 2). Lipsi 
is even more anxious about the preservation of religious uniformi 
requirement he stated so sharply in his Politics that he became involved 
‘consequence in an angry dispute with Dirck Coornhert (1522-90), whose 
major work on liberty of conscience, first published in 1590, took the 
form of an attack on Lipsius’s intolerance (Lecler, it, 1960, pp. 281-5). 
Lipsius remained unrepentant, even in later editions of his book, and 
continued to argue that princes must only allow a single form of worship 
within their territories, one which must always be ‘according to the 
ancient customs’ of the country concerned (p. 62). While he concedes 
that private dissenting may sometimes be allowed, he insists that where a 
new religion is publicly espoused, and where the heretics ‘by commotions 
do enforce others to do the like’, they ‘ought to be punished’ with great 
severity, there being ‘no place for clemency’ in dealing with the disruption 
of traditional observances (pp. 62, 63). 

It has often been doubted whether Montaigne should be held to have 
accepted the same conservative implications of his stoic premises. One 
reason is that he was certainly far more tolerant - by comparison not 
merely with Lipsius, but with the most learned political writers of his 
age. Bodin, for example, recommends the persecution of witches without 
a qualm, but Montaigne has a fine passage in his essay Of Cripples in 
which he makes clear his utter distaste for such cruclties (pp. 788-91; 
cf. Monter, 1969, pp. 384-9). But the main reason is that Montaigne has 
often been portrayed as something of a sceptic in matters of religious 
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belief. This reputation is chiefly owed to his Apology for Raymond Sebond, 
by far the longest and most pyrrhonian of his essays. Sebond was a 
Spanish theologian of the fifteenth century, who had sought to demon- 
strate in his Natural Theology (which Montaigne had translated in 1567-8) 
that all the truths of Christianity are capable of being established from the 
evidence of ere (Poplin, in P. 45). Montaigne's defence of Sebond 
against his detractors takes the curious form of insisting that human 
reason is too weak a guide for any form of certainty ever to be possible. 
This was the point at which he took as his motto the question ‘What do I 
know?” and came to the conclusion that ‘reason does nothing but go 
astray in everything, and especially when it meddles with divine things" 
(pp. 386, 393)- Montaigne's claim to be defending Sebond thus begins to 
sound ironic, making it possible to believe that his underlying intention 
may have been to shake the foundations of Christianity itself. This was 
the interpretation originally proposed by the libertins erudits of seventeenth- 
century France, and echoes of the same suspicion can still be heard in 
several recent commentaries." 

‘There are good grounds for arguing, however, that Montaigne’s soep- 
ticism about the possibility of proof in the domain of religious belief was 
allied to a perfectly sincere and mainly conventional adherence to the 
tenets of the Catholic faith. He always maintained the outward forms of 
religion, and according to Pasquier's account he died in the full rites of 
the Catholic Church (Thickett, 1956b, pp. 48-9). His attack on rationalism 
may not have been orthodox, but it still constituted a recognisable theo- 
logical position, comparable with the attack which Ockham and his 
disciples had mounted on the Thomists over two centuries before. As one 
recent commentator has put it, Montaigne’s basic feeling about his own 
religious faith appears to have been that it ‘remained outside the realm 
of doubt because it remained outside the realm of reason’ (Brown, 1963, 
P. 43). There can be no question, moreover, that Montaigne believed 
very strongly in the necessity of upholding religious uniformity and tra~ 
ditional religious observances -in spite of the fact that he remained opposed 
to all forms of persecution, never denouncing the Huguenots for their 
actual beliefs, but only for the social consequences of their attempts to 
impose them on other people. The best evidence of his continuing com- 
mitment to the time-honoured ideal of ‘one faith, one law, one king’ is 
provided by Dreano in his study of Montaigne’s religious thought 
(Dreano, 1969, pp. 89-91). When Catherine de Medici's Edict of Tol- 
* Popkin, for example, speaks of Montaigne's evident ‘indifference’ to Christianity, and claims 


that ‘at best’ he cam only have been a ‘mildly religious’ man, "without any serious religious 
‘experience or involvement’ (Popkin, 1968, pp. $5-8). 
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eration was promulgated in January 1562, the Parlement of Paris demanded 
as an act of defiance that a renewed oath of loyalty should be sworn to the 
Catholic Church. Montaigne was in Paris at the time, and appears not only 
to have opposed the Edict (like his friend La Boctic), but also ‘to have 
accepted with joy’, as Dreano puts it, his obligation to take the new oath 
(Dreano, 1969, p. 90). This attitude is wholly consistent with the con- 
servative outlook voiced by Montaigne throughout the Essays on the need 
for religious uniformity and on the rights of the Church authorities. He 
affirms that he will ‘hold it as execrable’ if his writings are found to con- 
tain anything ‘against the holy prescriptions of the Catholic, apostolic and 
Roman Church, in which I die and in which I was born’ (p. 229). He 
emphasises that his own attitude towards the controversies with the 
Huguenots ‘on whose account France is at present agitated by civil wars’ 
is that ‘the best and soundest side is undoubtedly that which maintains 
the old religion and the old government of the country" (p. 506). And he 
exhorts his fellow Catholics not to give in to the Huguenots by mal 
even a ‘partial surrender of their beliefs’, arguing that the best course of 
action must be to ‘submit completely to the authority of our ecclesiastical 
government’ (p. 134). 

‘The other aspect of this cardinal duty of submission which the stoic 
moralists emphasise is the need to remain obedient at all times to the 
powers that be, however imperfectly they may happen to discharge their 
offices. Lipsius adopts his most Biblical tones in exhorting every subject 
to ‘take thy shield to thee, rather than thy sword, yea, I say, thy shield 
of sufferance’, since the idea of offering violence even to a tyrant ‘is a 
heavy thing, yea and for the most part a thing unfortunate’ (p. 200). Du 
Vair agrees that ‘the subject is inexcusable that foresakes the party of the 
laws and public welfare’, since he ‘ought indeed to have for his end the 
public welfare and the justice whereon it depends’, and ought in consc- 
quence ‘never to dissemble in the beginning of commotions, nor consent 
to anything unjust or against the laws’ (pp. 123, 133-4, 135). But the 
gravest warnings against the dangers of ‘novelties’ are issued by Mon- 
taigne, especially in the famous essay Of Custom, and not easily changing 
an accepted law which he wrote at the time of the major Huguenot insur- 
rections of 1572-4. He insists that everyone must ‘wholly follow the 
accepted fashion and forms’, since “it is the rule of rules, and the universal 
law of laws, that each man should observe those of the place he is in’, and 
regard it as ‘a fine thing to obey your country's laws’ (p. 86). La Boetie 
is praised for having 'sovereignly imprinted in his soul” the injunction ‘to 
obey and submit most religiously to the laws under which he was born’, 
while Plato is cited with approval for wanting to prevent any citizen from 
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enquiring ‘even into the reason of the civil laws, which are to be respected 
as divine ordinances’ (pp. 144, 233). We are continually reminded that 
although ‘we may wish for different magistrates", we ‘must nevertheless 
‘obey those that are here’, and we are assured that the greatest of all the 
marks of ‘justice and utility’ in the Christian religion lies in its ‘precise 
recommendation of obedience to the magistrates and maintenance of the 
government’ (pp. 87-8, 760). 

Given these assumptions, itis hardly surprising to find that Montaigne 
and the other stoic moralists were vehemently opposed to any attempt to 
vindicate the lawfulness of political resistance. They were especially 
hostile to the religious revolutionaries in France and the Netherlands, who 
were daring to lead an insurrection in the name of the new faith, and 
daring to couple this ‘novelty’ with the almost equally impious demand 
for wholesale constitutional change. All of them accordingly focus on what 
Montaigne calls the most solemn question of all, the question of ‘whether 
itis lawful for a subject to rebel and take arms against his prince in defence 
of religion’ (p. 323). Montaigne's own answer reveals an utter detestation 
for the Huguenots. He leaves us in no conceivable doubt as to his loathing 
for their ‘feverish factions’, their ‘excesses and injustice’ and ‘their violent 
and ambitious enterprises’ (pp. 323, 775). He never mentions the ad- 
herents of ‘the so-called reformed religion’ without sarcasm, and he 
repeatedly insists that their faith is only a pretext for their treason, since 
their boasted zealousness is nothing more than a ‘propensity to malignity 
and violence’ (p. 602; cf. pp. 323, 467). Even if their sincerity were 
uni ble, he concludes, their actions would still be no less evil, 
since they are ‘seeking to disturb and change the state of our government 
without worrying whether they will improve it’ (p. 144). The same hatred 
of religious revolutionaries and suspicion of their motives are no less 
strongly voiced in the writings of Lipsius and Du Vair. Lipsius is con- 
vinced that ‘civil war cannot be honestly enterprised’, and that for the most 
part the end of taking arms is wicked", since the leaders of such disturb- 
ances ‘under a pretext of the public profit do each of them strive for their 
private authority’ (p. 202). And Du Vair's main reason for hoping that 
Henry IV will soon become converted to Catholicism is that this alone 
will enable him to overcome ‘the obstinacy of those who seek their great- 
ness in public ruins’ (p. 53) — an evident allusion to Henry’s factious 
Huguenot followers, and to the other ‘ambitious and wicked men’ who 
are trying to ‘turn upside-down all order, laws and politic government 
(p. 122). 

‘These attacks on religious radicalism are based on the more general 
claim that all the revolutionary movements of the age are equally and 
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unforgivably destructive, so that the very idea of political resistance, on 
whatever grounds, deserves to be completely repudiated. The main 
reason given for this conclusion is simply a general sense of horror at the 
cruclties and disorders of civil war (McGowan, 1974, pp- 104-8). Mon- 
taigne cries out against the ‘monstrous war’ which is "tearing France to 
pieces and dividing us into factions’, and sees in the prevalence of party 
divisions a ‘true school of treachery, inhumanity and brigandage’ (pp. 502, 
760, 796). Lipsius thinks it better to ‘endure any kind of punishment’ at 
the hands of tyrants rather than abet ‘so great a cruelty’, adding that 
‘nothing is more miserable, nothing more dishonourable’ than to allow a 
civil war to take place (pp. 187, 203). And Du Vair strengthens the a 
ment by threatening those who have dabbled in ‘this venom of sedition’ 
and ‘prostituted their wits to serve other men's passions’ with the certainty 
that they will eventually find themselves ‘inexcusable before God’, just as 
they are already inexcusable before their fellow-countrymen (pp. 123, 126). 

‘As well as emphasising his belief in the need for submission, Montaigne 
adds a final warning of his own about the danger of ‘novelties’, a warning 
which is based on his general scepticism about the powers of reason, and 
gives rise to an almost Burkean form of conservatism. He thinks the 
Huguenots exhibit an appalling ‘self-love and presumption’ in having such 
a high regard for their own opinions that, in order to be sure of imposing 
them, they are prepared to ‘overthrow the public peace and introduce so 
many inevitable evils, and such a horrible corruption of morals, as civil 
wars and political changes bring with them’ (p. 87). The reason he thinks 
this so wickedly presumptuous is based on his sense that ‘it is very doubt- 
ful whether there can be such evident profit in changing an accepted law, 
of whatever sort it be, as there is harm in disturbing it’ (p. 86). This 
insight causes him to be ‘disgusted with innovation, in whatever guise’, 
and leads him to feel that ‘the worst thing I find in our state is instability, 
and the fact that out laws cannot, any more than our clothes, take any 
settled form’ (pp. 86, 498). He is convinced that programmatic political 
change can never be made to work, since ‘the difficulty of improving our 
condition and the danger of everything crumbling into bits’ is so great 
that ‘in public affairs there is no course so bad, is old and 
stable, that it is not better than change and commotion’ (p. 497). He even 

















as to have been genuinely persuaded’ that ‘by overthrowing the govern- 
ment, the authorities and the laws’ he can hope to ‘bring help to the 
sacrosanct sweetness and justice of the divine word? (p. 798). Montaigne's 
final word thus amounts to a plea that we should leave our laws and 
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government exactly as we find them. Since ‘we can hardly twist them out. 
of their accustomed bent without breaking up everything’, the most basic 
moral to be grasped is that ‘the oldest and best-known evil is always more 
bearable than an evil that is new and untried’ (pp. 730, 732) 


BODIN AND ABSOLUTISM 


As well as becoming an object of hatred to all men of conservative tem- 
perament, the Huguenot party found itself under increasing attack after 
1572 from a number of political writers who had hitherto been content to 
adopt a moderate or even a radically constitutionalist stance. By far the 
most important theorist to change his mind in this way was Jean Bodin, 
Commonweal at the height of the Huguenot 
revolution in 1576. Abandoning the constitutionalist position he had 
adopted in his Method for the Easy Comprehension of History, Bodin 
reveals himself in the Six Books as a virtually unyielding defender of 
absolutism, demanding the outlawing of all theories of resistance and the 
acceptance of a strong monarchy as the only means of restoring political 
unity and peace. 

Bodin's point of departure has much in common with that of the stoic 
humanists we have just considered, with Machiavelli's Discourses providing 
an obvious common source for some of their more pessimistic beliefs. One 
of the basic presuppositions of Bodin’s thought is his sense of the extreme 
difficulty as well as the absolute necessity of establishing a fitting order 
and harmony in every commonwealth.! The climax of Book IIT — which 
is concerned with political institutions ~ accordingly takes the form of a 
celebration of the need ‘in all things’ to ‘seek after a convenient and decent 
‘order, and deem nothing to be more ugly or foul to look upon than con- 
fusion and broil' (p. 386). This is immediately followed at the start of 
Book IV — which discusses the rise and fall of commonwealths - with an 
account of the problem of establishing such a system of justice, and the 
corresponding fragility of any political order we may manage to achieve. 
Bodin may have felt that he.had learned about the ever-present threat of 
anarchy from his own experience, for he had been a witness to the mass- 
acre of St Bartholomew, in which he had narrowly escaped with his life 
(Chauviré, 1914, p. 35). He may also have learned the same lesson from 
‘Machiavelli, whose emphasis on the inexorable tendency of all kingdoms 
and republics to fall into corruption and collapse is echoed throughout the 
Six Books. Whatever the cause of his fears, the outcome was a conviction 
that ‘the flourishing estate’ of any commonwealth can never hope to be 

? For a strong emphasis on this point see Greenleaf, 1973, p. 25 and Villey, 1973, P. 69. 
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‘of any long continuance’, due to the continual ‘changes of worldly things, 
which are so mu:able and uncertain’ (p. 406). 

Given this vision of the frailty of ‘order’ and the paramount need to 
maintain it, Bodin clearly saw his major ideological task in the Six Books 
as that of attacking and repudiating the Huguenot theory of resistance, 
which he had come to regard as the greatest single threat to the possibility 
of re-establishing a well-ordered monarchy in France." This sense of his 
fundamental purpose comes out most clearly in the programmatic Prefaces 
iched to successive editions of his great work. He expresses the utmost 
horror at the fact that subjects are ‘arming themselves against their princes’, 
that seditious writings are ‘being brought out openly, like firebrands to 
set commonwealths ablaze’, and that people are claiming that ‘princes sent 
by providence to the human race must be thrust out of their kingdoms 
under a pretence of tyranny’ (p. A71). He repeatedly indicates that his 
main intention in writing is to answer these ‘dangerous men’ who are at- 
tempting under a pretext of popular liberty to ‘induce the subjects to rebel 
against their natural princes, opening the door to a licentious anarchy, 
which is worse than the harshest tyranny in the world’ (p. A7o). 

Bodin's response to the Huguenot revolutionaries is direct and uncom- 
promising: he insists that no public act of resistance by a subject against a 
legitimate sovereign can ever be justified. The point is mainly brought out 
in the course of discussing different types of government at the start of 
Book I. After distinguishing (p. 200) three forms of monarchy ~ the 
‘royal’, ‘lordly’ and ‘tyrannical’ ~ Bodin proceeds in Chapter V to ask 
‘whether it be lawful to lay violent hands upon a tyrant’ (p. 218). He notes, 
in a direct allusion to the revolutionary writings of the Huguenots, that a 
number of books have recently been ‘publicly imprinted’ which claim that 
‘subjects may take up arms against their prince’ in any case of alleged 
tyranny, and may lawfully ‘take him out of the way’ in the name of the 
public good (p. 224). These he denounces with the greatest ferocity, argu- 
ing that it can never be lawful ‘for any one of the subjects in particular, 
or all of them in general, to attempt anything either by way of fact or 
justice against the honour, life or dignity of the sovereign, albeit he had 
committed all the wickedness, impiety and cruelty that could be spoken’ 
(p. 222). He adds that “if any man shall so much as conceit a thought for 
the violating’ of his sovereign prince, then he is ‘worthy of death’, even 
though he may have ‘attempted nothing’ (p. 222). And he ends by citing 
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with full approval Cicero's remark to the effect that no cause can ever be 
‘just or sufficient for us to take up arms against our country’ (p. 225). 

Once this basic doctrine is hammered home, Bodin can afford to be 
liberal at the fringes of his theory, and proceeds to allow two qualifications, 
Since he is only discussing legitimate government, he concedcs that a ruler 
who is a tyrant ex defectu tituli — in the sense of being a usucper - can 
always ‘be lawfully slain’ by ‘all the people or any of them’ (p. 2:9). His 
other and less conventional qualification is that since he is only discussing 
the relationship between a subject and his sovereign, he is prepared to 
allow that a legitimate ruler who falls into tyranny may be lawfully resisted 
by the intervention of a foreign prince. He not only thinks it ‘lawful for 
any stranger to kill a tyrant’, but even admirable — as Grotius was later 
to agree - for ‘a valiant and worthy prince’ to invade the lands of such a 
ruler in order ‘to defend the honour, goods and lives of such as are unjustly 
oppressed by the power of the more mighty’ (pp. 220-1). 

Bodin is absolutely insistent, however, that none of these exceptions 
should be taken to cast the least shadow across his basic argument. When 
the radical Calvinists sought to exploit his suggestion about the role of 
liberating princes (an argument which recurs in several revolutionary 
tracts of the 15708) Bodin published an Apology in which he reiterated 
his most absolutist conclusions, indignantly repudiating any suggestion 
that he might have intended to countenance a foreign invasion of France 
(Franklin, 1973, p. 95 and n.). He continued to confront the Huguenots 
with the claim ‘that it is not lawful for a man not only to kill his sovereign 
prince, but even to rebel against him, without an especial and undoubted 
‘commandment from God’ (p. 224). And he added, perhaps somewhat 
disingenuously, that all the Protestants ought to regard themselves as 
bound to accept the same doctrine, since it had been enunciated by 
Luther and Calvin themselves. He insists ~ quite mistakenly ~ that when 
the German princes enquired of Luther whether it was lawful for them to 
resist the Emperor, he ‘frankly told them that it was not lawful, what- 
soever tyranny or impiety were pretended’ (p. 225). And he dismisses the 
apparent right of resistance allowed by Calvin to ‘ephoral’ authorities, 
pointing out that he only says they may ‘possibly’ resist, and adding that 
he never intended even this to be "lawful in a right monarchy’ (p. 225). 











Bodin's attack on the theory and practice of the Huguenot revolution 
brings us to the heart of the positive doctrines enunciated in the Six Books, 
‘since it brings us to the discussion of sovereignty, which he treats as ‘the 
Principal and most necessary point for the understanding of the nature of 
a commonwealth’. Bodin admits that if a ruler ‘be no absolute sovereign’, 
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there is ‘no doubt but that it is lawful" for his subjects to resist him and ‘to 
proceed against a tyrant by way of justice’ (p. 221). He lays it down, how- 
‘ever, that since the fundamental aim of government must be to secure 
‘order’ rather than liberty, any act of resistance by a subject against his 
ruler must be altogether outlawed in the name of trying to preserve the 
fragile structure of the commonwealth. He is thus drawn by the logic of 
his own ideological commitment into arguing that in any political society 
there must be a sovereign who is absolute in the sense that he commands 
but is never commanded, and so can never be lawfully opposed by any of 
his subjects. The conclusion is fully stated in Book I, Chapter 8, which is 
entitled Of sovereignty.* Bodin begins by defining sovereignty as ‘the most 
high, absolute and perpetual power over the citizens and subjects in a 
commonwealth” (p. B). He then makes it clear that in characterising the 
sovereign as ‘absolute’, what he has in mind is that, even if his commands 
are never ‘just and honest’, it is still ‘not lawful for the subject to break 
the laws of his prince’ or in any other way to oppose him ‘under the colour 
of honesty or justice’ (p. 105). The sovereign is i 

definition from lawful resistance, for the person ‘i 
rests’ is required ‘to give account to none but to the immortal God alone’ 
(p. 86). Already the foundations are fully laid for Hobbes's later construc- 
tion of ‘that great Leviathan’ as a ‘mortal God’ to whom ‘we owe under 
the immortal God our peace and defence’ (p. 227). 

There is much in Bodin's argument in this key chapter which is remi- 
niscent of the legist political writers we have already discussed. It would 
by no means be a misleading characterisation of the Six Books to say that 
they represent a continuation and development of the absolutist claims 
advanced by such theorists as Chasseneuz and especially Du Mouli 
both of whom are cited with approval in the preface to the Method, while 
Du Moulin is hailed in the Six Books as one of the ‘princes of legal 
science'and the ‘ornament ofall lawyers’.* While Bodin is clearly influenced 
by these neo-Bartolists, however, there are two points at which he may be 
said to have shifted the basis as well as strengthened the structure of their 
arguments, thereby supplying a novel as well as far more powerful 
legitimation of the emergent absolutist state. 

‘The first is that he not only treats the doctrine of non-resistance as an 
analytical implication of sovereignty, but goes on to treat the idea of 
absolute sovereignty as an analytical implication of the concept of the 
state.) This constitutes a crucial transition in the development of 
sgt Sten meen hits i hich De br fede 
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absolutist political thought. As we have seen, the legist analysis of supreme 
authority had proceeded by itemising a series of ‘marks’ of sovereignty 
which, taken together, might perhaps be said to yield the idea of absolut- 
ism. It is true that Bodin still includes in the Six Books a fairly conven- 
tional chapter in which he runs through a similar account of nine ‘true 
marks of sovereignty’ - the power to legislate, to make war and peace, 
appoint higher magistrates, hear final appeals, grant pardons, receive 
homage, coin money, regulate weights and measures and impose taxes 
(pp. 159-77). But the governing assumption in the chapter on sov- 
ereignty is that the idea of supremacy in the state can never be adequately 
elucidated simply by examining the way in which this mosaic of rights may 
have arisen in the course of historical development. Bodin begins by 
insisting that the proper approach must instead consist of secking to 
define ‘what majesty or sovereignty is’ by reflecting on the concepts of the 
state and of political supremacy in themselves (p. 84). He boasts that 
hitherto no ‘lawyer nor political philosopher’ has ever managed to supply 
such a definition, but that he himself has now succeeded in the task 
(p. 84). He has already established, he claims, that the state must be 
defined as ‘the lawful government of many families’ by means of a ‘high 
and perpetual power’ (p. 1; cf. p. 84). He has now laid it down that the 
concept of sovereignty must be taken to denote just such a "high, absolute 
and perpetual power over the citizens’. So it follows, he concludes, that 
the absolute and non-accountable form of authority which he has annexed 
to the idea of sovereignty must by definition be exercised by some 
determinate individual or group within any association which is properly 
to be classified as a state (p. 84). 

‘This new approach in turn leads Bodin to reject the traditional typology 
of forms of rule which the legists had continued to endorse. The point is 
taken up at the start of Book I1, in the chapter entitled Sorts of common- 
ealths (p. 183). Polybius is cited as the populariser of the suggestion that 
there must be seven different types of commonwealth: three ‘commend- 
able’ forms (monarchy, aristocracy and democracy), three ‘faulty’ versions 
of these, and ‘the seventh compounded of the mixture of the three first’ 
(p. 184). Bodin notes that a number of modern authorities, including 
Machiavelli and Sir Thomas More, have confirmed this analysis, in par- 
ticular by assuming that the ‘mixed state’ is the most commendable form 
of all (p. 184). He then insists that, in accepting this conclusion, 
authorities ‘have erred and been deceived’ (p. 184). He has already bid it 
down that the ‘high and perpetual’ power of sovereignty must by defi- 
nition be held by some determinate individual or group within the com- 
monwealth. This implies that the only way of classifying forms of rule 
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must be in terms of the number of persons who may be said to hold 
sovereignty. This in turn means that only ‘three estates or sorts of 
‘commonwealth’ are possible - namely, monarchy, aristocracy or democ- 
racy, depending on whether the sovereignty is held by one or a few or all the 
citizens (p. 184). The ‘mixed state’ is thus taken to be ‘a thing impossible’, 
and Bodin ends by showing that all purported examples are in fact 
reducible either to monarchies, aristocracies or democracies (pp. 184-5). 

The second novel feature of Bodin's analysis is his claim that sover- 
ignty must be fundamentally legislative in character. This again rep- 
resents a decisive break with the earlier arguments of the legists, who had 
tended to treat the ruler essentially as a judge, with his leading ‘mark’ of 
sovereignty being taken to be his right to appoint all other magistrates. 
As we have seen, this was still Bodin's own attitude when he published 
the Method in 1566. By the time he completed the Sir Books a decade 
later, however, he had reached the distinctively modern legal-positivist 
conclusion that the highest (and in some sense the sole) ‘mark’ of sover- 
eignty must be that of "giving laws to the subjects in general without their 
consent’ (p. 98). The point is elaborated in the chapter entitled The true 
marks of sovereignty (p. 153). Bodin begins by claiming, in an evident 
allusion to the legists, that even those who ‘have written best’ about the 
idea of the state have never correctly ‘manifested this point’ (p. 153). He 
then goes on to repeat that ‘the first and chief mark of a sovereign prince’ - 
the one which may be said to contain all others as aspects or implications ~ 
must be the power ‘to give laws to all his subjects’ without seeking the 
consent ‘of any other greater, equal or lesser than himself” (p. 159). 

"This contention carries with it a rejection of the orthodox belief, still 
largely endorsed by the legists, that since the ruler is essentially a judge, 
his primary function must be that of upholding the sense of justice already 
embodied in the laws and customs of the commonwealth. Bodin argues 
instead that the concept of positive law must be defined ‘without any other 
addition’ as ‘the command of a sovereign concerning all his subjects’. He 
thus insists, with an epoch-making lack of equivocation, that ‘the laws of a 
sovereign prince, although they be grounded on good and lively reasons, 
depend nevertheless upon nothing but his mere and frank good will 
(pp. 92, 156). Finally, he stresses that this in turn means that any sovereign 
must by definition be legibus sofutus — totally ‘acquitted’ from any obli- 
gation to obey the positive laws of the state (p. 91). He must certainly be 
‘exempted from the laws of his predecessors’, since his sovereignty would 
otherwise be infringed (p. 91). And he can never ‘be subject to his own 
laws’, since ‘there can be no obligation which takes its state from the mere 
will of him that promises the same" (p. 92). 
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It remains to ask how Bodin seeks to justify his conclusion that an 
absolute and irresistible form of legislative sovereignty must by definition 
be located at some determinate point in every genuine state. The answer 
lies in examining his application of humanist techniques to the study of 
public law. He begins by taking over the humanist critique of Bartolist 
legal science which had already been adopted by the constitutional 
theorists of the 1560s. The traditional story that Bodin opposed these 

and sided with the forces of Bartolist reaction while teaching 
law at Toulouse in 1554 has been shown to be ‘beyond doubt a legend’ 
(Mesnard, 1950, p. 44). By the time he began his legal training in the late 
1540s, the exponents of the mor docendi Gallicus had already triumphed at 
Toulouse, and it is manifest from Bodin's own writings that he accepted 
their conclusions. He assumes, that is, that Roman law is not ratio scripta, 
but is simply the legal code of one particular ancient society, standing in 
need of explication according to the distinctive philological and historical 
techniques of the humanists. As the preface to the Method makes clear, 
he has nothing but scorn for the Bartolist attempt ‘to establish principles 
of universal jurisprudence from the Roman decrees’, and he regards any 
attempt to found a science of jurisprudence on ‘the legislation of one 
particular state’ as nothing more than an ‘absurdity’ (p. 2). 

During the 1560s, however, when Bodin left the academic study of law 
to practise as an advocate in Paris, he came to feel (as he tells us in the 
preface to the Method) that the humanist jurists were tending to become 
far too cloistered a sect, and were failing in consequence to go far enough 
in the reformation of legal science. By concentrating on the correction of 
anachronisms in the Bartolist understanding of Roman law, they had 
allowed themselves to become sidetracked into an obsession with purely 
historical and philological niceties (Kelley, 19736, p. 133). The worst 
offender is said to be Cujas, who is implicitly attacked in the Preface to 
the Method as the leader of those ‘who prefer to be regarded as gram- 
marians rather than jurisconsults’, and is later denounced by name in the 
1578 Preface to the Six Books for occupying himself with ‘disputes in school- 
boy fashion over words and trivial matters’. According to Bodin, these pre- 
‘occupations with ‘the quantities of syllables’ have caused the humanists 
to neglect two further tasks which are both central to the construction of 
a genuine legal and political science.* One is that the techniques of the 
humanists need to be applied not merely to the study of ancient Rome, 
but to every other known system of law, the idea being to ‘bring together 
Pe amr) lag dred ripe 


* For the discussion Tidit] sa dei rane t hi pol 
‘thought I am deeply indebted to Kelley, 19736 and especially Franklin, 1973 
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and compare the legal frameworks of all states’. The other essential task 
is to engage in a far more wide-ranging study of ‘the custom of the peoples’ 
in all the most famous kingdoms and republics, the aim in this case being 
nothing less than a comparative analysis of ‘the beginnings, growth, 
‘conditions, changes and decline of all states’.* 

The execution of this further and vastly ambitious enterprise required, 
according to Bodin, the immediate undertaking of a two-part programme 
of work. It was obviously essential in the first place to collect all the 
relevant data. Bodin speaks in the Preface to the Method of the need to 
learn about the laws and social structures of ancient Persia, Greece, 
Egypt, Rome and the commonwealth of the Hebrews, as well as modern 
Spain, England, Italy, Germany, Turkey and France (p. 3). By the time 
he came to publish the Six Books a decade later, it is evident that he had 
largely completed this heroic course of reading. The second vital exercise ~ 
which, Bodin complains, has hardly ever been attempted - is that of 
‘arranging things in correct order and polished form’, beginning with ‘the 
main types and divisions’ of law, proceeding to establish ‘postulates on 
which the entire system rests’, and concluding with a set of definitions and 
rules (pp. 1-3). Again, it is clear that by the time he came to plan the 
organisation of the Six Books, this further task had also been carried out, 
at least to his own satisfaction. It is true that Bodin has often been 
assailed for presenting his argument in complete ‘chaos’ and ‘disorder’.* 
But it is arguable that such judgments are based on a failure to grasp the 
principles of classification which are actually employed in the Six Books. 
If we approach the work with the anti-Aristotelian canons of Ramist logic 
in mind, beginning as Ramus advises with a definition of the area to be 
considered and moving on to bifurcate each topic into successively smaller 
sub-divisions, we discover that the first half of the Six Books is entirely 
organised around these characteristically Ramist categories of ‘invention’ 
followed by ‘disposition’ or judgment (Duhamel, 1948-9, pp. 163-71; 
McRae, 1955, p. 319). The first Book singles out the issue to be con- 
sidered — that of systems of command — and subdivides the topic into 
private systems (the family) and public (the state). The second Book 
goes on to subdivide the idea of the state into all its possible forms, and 
the third to subdivide its internal organisation into all its constituent parts. 
We end with ‘the ordering of citizens’, who are taken to constitute the 
ultimate units into which it is possible to analyse the subject-matter of 
political science. 





2 For these contentions see Bodin's Preface to the Method, pp. 2, 8. 
P This is especially true of the older commentaries. For the claims cited shove, see Chauviré, 
1914, p. 487 and Allen, 1957, p. 404. 
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‘This programme of data-collection and logical arrangement is con- 
trolled by two distinct "scientific! purposes, the execution of which 
amounted - according to Bodin himself — to the construction of a genuine. 
science of politics. The first is the attempt to supply an inductively 
grounded account of all the variables which, although beyond human 
control, can be shown to affect the destiny of commonwealths, and are 
thus ‘of great weight and importance for the best appraisal of legislation’. 
What Bodin manages in effect to provide is an analysis of the humanist 
concept of Fortune: he considers all the natural and occult causes of the 
rise, flourishing and decline of states, with the aim of making each legis- 
lator sensitive to the special constraints under which he is obliged to act, 
thereby enabling him to produce the most suitable laws for his own 
ticular commonwealth. The outcome, set forth in Books IV and V, 
survey of naturels which seeks to explain the influence of the stars and of 
certain mystic numbers of the fortunes of states, and culminates in a study 
of climate as a cause of the varying customs, religions and social structures 
to be found in the three distinct climatic zones of the civilised world. It is 
sometimes claimed that the earliest systematic study of the influence of 
such natural causes was the achievement of Montesquieu, and even that 
‘the whole study of historical jurisprudence dates from ‘L'Esprit des Lois" 
(Martin, 1962, p. 152). But this overlooks the extent to which Montes- 
quieu was in fact drawing on an existing tradition of analysis — a tradition 
which was already well-established at the time when Bodin was writing, 
and which Bodin went on to develop to a point of sophistication and 
completeness scarcely exceeded even by Montesquieu himself. 

Bodin’s other ‘scientific’ purpose stands in complete contrast with this 
essay in moral relativism. He aims to disclose — somewhat in the manner 
of Pareto - the residues underlying the surface variety of legal and 
political arrangements, a bedrock which he assumes it is possible to 
uncover by a proper comparative and historical survey of every known 
commonwealth. Since he believes, as he stresses in the Preface to the 
‘Method, that ‘in history the best part of the universal law lies hidden’, he 
thinks it must be possible to establish inductively what laws any com- 
monwealth needs to possess by examining what laws all successful common- 
wealths have at all times possessed. His ultimate intention in seeking ‘to 
bring together and compare the legal frameworks of all states’ is thus to 
establish ‘scientifically’ the contents of ‘the common law of all nations’, 
thereby revealing what features any satisfactory legal system must ex 
hypothesi include (p. 2). 

‘These assumptions together serve to indicate why Bodin believes he 

1 See Bodin's Preface to the Method, p. 8. 
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has managed to furnish a proof of his key contention in the Six Books to 
the effect that an absolute and irresistible sovereign power must by 
definition exist in any viable state. According to his sociological and his- 
torical investigations, the existence of such an authority is in fact a central 
feature, as he tells us, of the legal systems ‘of France, of Spain, of England, 
Scotland, Turkey, Muscovy, Tartary, Persia, Ethiopia, India, and of 
almost all the kingdoms of Africa and Asia’ (p. 222). And according to the 
methodology governing his researches, to establish such a claim with such 
a degree of empirical density is in effect to establish that the embodiment 
of precisely this kind of authority in any political society must be a 
necessary condition of its counting as a genuine state. 


As well as constituting the central feature of his political system, 
Bodin's concept of sovereignty has come to be the centre of a considerable 
controversy amongst interpreters of the Six Books. The problem is to 
determine how far he intended that the powers of the sovereign should be 
taken to be absolutely unlimited. The consensus amongst the older com- 
mentaries was that, as Gierke expresses it, Bodin ‘totally extinguished the 
idea of a constitutional state’.* It is arguable, however, that if we approach 
"s analysis with the traditional checks of la police, la religion and la 
mind, we find that a number of significant elements of these con- 
‘on absolutism still appear to be consciously retained.* 
As in the writings of the earlier legists, there is one aspect of the 
check of [a police which unquestionably survives in the Six Books. This is 
the constraint of the Leges Imperii, the two fundamental laws of France 
“which concern the state of the realm and the establishing thereof” in such 
a way that ‘the prince cannot derogate from them’ (p. 95). The first is the 
Salic law guaranteeing a male succession, which Bodin defends in Book VI 
with the Knoxian claim that ‘the rule and government of women is directly 
against the law of nature’ (p. 746; cf. pp. 753- 
















the true ownership of the royal domain (p. 653). This in turn means that 
‘all monarchs and states have held it for a general and undoubted law’ 


* See Gierke, 1939, p.158 and for similar judgment cf. Hearnshaw, 1924, p 124-5, and the 
‘numerous authors cited in Lewis, 1968, p 314. 
Tommeniaton. 
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that the lands granted to the sovereign in order to enable him to ‘live of 
his own’ cannot lawfully be mortgaged, alienated or sold, since they 
represent a part of ‘the public revenues’ and as such must be ‘holy, sacred 
and inalienable’ (p. 651). 

It is sometimes complained that this treatment of the law about the 
alienation of the fisc represents a confusion in Bodin's theory of sover- 
eignty (e.g. Sabine, 1963, p. 408). But Bodin is careful to emphasise that 
the prohibition on its alienation is intended as part of his definition of 
sovereignty. He accepts that the sovereign must be granted the material 
means to rule. He then argues that these will need to be assigned to him 
in the form of a special grant, 


that even an absolute sovereign cannot alienate any property given to him 
in this way. Since the domain is annexed to the sovereignty rather than 
the sovereign, it retains the status of public revenue, never becoming the 
private property of the sovereign himself. And since this entails that the 
true owner of the domain must at all times be the commonwealth rather 
than its ruler, there is no inconsistency in concluding that even the most 
absolute sovereign has no more right to alienate it than he has to dispose 
of any other piece of property owned by his subjects (cf. Burns, 1959, 
p. 176). 

As well as retaining this aspect of la police, Bodin continues to insist on 
one crucial feature of the linked checks of la religion and la justice. He 
argues that although the form of the positive laws may be nothing more 
than the declared will of the sovereign, their contents must remain at all 

in line with the dictates of natural justice (cf. Lewis, 1968, p. 215). 
It follows that the sovereign must be checked by a genuine law in all his 
public acts, since he is bound to regard the laws of nature and of God as 
his main guides to upholding a system of natural justice.’ This crucial 
imitation on the will of the sovereign is enunciated with great emphasis 
in the chapter entitled Of Sovereignty. To say that an absolute ruler is ‘free 
from all laws’ is to say nothing about ‘the laws of God and nature’, since 
‘all princes and peoples in the world’ must be subject to these ordinances, 
and it can never be ‘in their power to impugn them’ without being ‘guilty 
of high treason to the divine majesty’ (p. 92). This means in effect that all 
princes are more strictly bound than their subjects to obey the laws of 
nature and of God, for ‘they cannot be from the same exempted, either by 
the senate or the people, but that they must be enforced to make their 
As Giesey has remarked, the resulting category of laws which are ‘seemingly civil, actually 


civil, 
Datura” constitutes "by far the most important element in whatever case can be made for 
‘Bodin the constitutional. See Giesey, 1973, p. 180. 
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appearance before the tribunal seat of almighty God’ (p. 104). So to 
argue ‘that princes are not subject to laws’ without making it clear that 
this never applies to the laws of nature and of God is to ‘do great wrong 
both to God and nature’ (p. 104). 

This doctrine carries with it a number of implications which Bodin is 
clearly anxious to underline. One is that every subject must have a duty — 
arising from his prior obligation to obey the laws of God — to disobey any 
‘command from his sovereign which is contrary to these laws or to the laws 
of nature based on them. The point is taken up in Book IIT, in the chapter 
on the obedience of magistrates qe 309-25). Bodin continues to maintain 
that even if the commands of the sovereign run counter to the laws of 
nature as well as his own positive laws, there can never be any question of 
lawful resistance on the part of any of his subjects. He even insists that if 
‘the commandment of the prince be not contrary to the laws of God and 
nature’, but merely contrary to the civil laws of the state, then the magis- 
trate has no right even of passive disobedience, since ‘it belongs not to 
the magistrate to examine or censure the doings of his prince, or to cross 
his proceedings concerning a man’s law, from which the prince may as he 
sees cause derogate’ (p. 313). He concedes, however, that this doctrine 
applies only to ‘civil justice and utility’, and not ‘if such commands be 
contrary to the laws of nature’ (p. 313). If the prince issues a command 
which is contrary to these higher laws, it remains the duty not merely of 
the magistrates but of all the people to disobey, since ‘the honour of God? 
and the need to respect the laws of nature ‘ought to be to all subjects 
greater and more precious than the wealth, the life, the honour of all the 
princes of the world’ (p. 324). 

‘The obligation of the sovereign to follow the dictates of natural law also 
serves to place a number of constraints upon his own behaviour, two of 
which Bodin goes on to emphasise. Despite the fact that he is Jegibus 
solutus, he remains obliged to honour his contracts, even those he makes 
with his own subjects (p. 106). The reason is that the obligation to keep 
one's promises is a stipulation of the law of nature. Now Bodin has already 
laid it down that ‘the prince has nothing above the subject” in respect of 
his duty to uphold this higher law (p. 93). So he is very emphatic that ‘we 
must not then confound the laws and the contracts of sovereign princes’. 
While the law depends upon ‘the will and pleasure of him that has the 
sovereignty’, any contract ‘between the prince and his subjects is mutual, 
which reciprocally binds both parties, so that the one party may not start 
therefrom to the prejudice or without the consent of the other’ (p. 93). 

Bodin also stresses the sovereign's obligation to respect the holding of 
Private property by his subjects as an inalienable right. This constraint 
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upon Imperium by dominium follows from his belief that the family unit 
constitutes both the origin and the essence of the commonwealth. To 
imagine a commonwealth without families, he declares, is like imagining 
‘a city without houses’ (p. 8). But if we cannot conceive of a common- 
wealth without families, then we cannot conceive of a commonwealth 
without private property, since ‘a community of all things’ would be 
‘incompatible with the right of families’, which need to retain their 
property in order to maintain their material existence (p. 11). The objec- 
tion - so often canvassed at this point by scholastic writers — that the laws 
of nature seem to specify an original community of goods is rather briskly 
dismissed with an appeal to the fact that the law of the Decalogue 
‘expressly forbids us to steal’ (p. 11). This is taken to show that the 
holding of private property is in fact presupposed by the law of nature, 
and thus that Plato's ideal of ‘a community of all things’ must be founded 
on a mistake. The dictates of the Decalogue are taken to reveal, on the 
contrary, that all states must have been ‘appointed by God’ to render in 
common that which is genuinely common, while reserving ‘unto every 
man in private that which unto him in private belongs’ (p. 11). 

‘The implication of these assumptions for the relationship between 
Imperium and Dominium is spelled out in the key chapter Of Sovereignty. 
Bodin first repeats that nothing is ‘more religiously by God's laws for- 
bidden than to rob and spoil other men of their goods’ (p. 109). He then 
reminds us that even ‘a sovereign prince may not remove the bonds" 
established by ‘the everlasting laws of nature’ (p. 109). So he concludes 
that those who say ‘a sovereign prince has power by violence to take away 
another man's goods’ are preaching a doctrine directly contrary to the laws 
of God (p. 109). Even the most absolute sovereign can never have the 
right to "take nor give another man's goods without the consent of the 
‘owner’ (p. 110). Anyone who cites the maxim * “All to be the prince's" " 
must therefore be understood to be speaking simply of ‘power and 
sovereignty’, for even in the most absolute monarchy ‘the property ai 
possession of every man's things’ must still be ‘reserved to himself” 
(p. 119). 

As Bodin is obliged to recognise, this defence of private property carries 
with it a somewhat awkward practical consequence for his theory of absol- 
wte sovereignty. If it is contrary to the laws of God for a sovereign to 
remove his subjects’ goods, it seems that the imposition of taxes must be 
‘equivalent to an act of confiscation, incapable of being justified unless the 
subjects happen for some reason to approve of it. Bodin makes no attempt 
to evade this implication of his argument: he consistently maintains that 
all taxation requires explicit consent, and that new taxes ought so far as 
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possible to be avoided. This was the position he put forward publicly 
when he was elected a member of the States General in 1576 — an honour 
which he mentions several times in the Six Books with somewhat comical 
vanity. The meetings of the assembly were dominated by Henry IPs 
attempts to raise funds, and Bodin appears to have forfeited his rising 
favour at court by insisting in a number of speeches that the deputies 
ought to refuse any increase in taxation (Ulph, 1947, p. 292; cf. p. 289). 
His grounds for adopting this stance are made clear in the course of the 
long chapter entitled Of Treasure at the end of the Six Books (pp. 649-86). 
He begins by conceding that when a commonwealth is ‘suddenly op- 
pressed either by the enemy or by some other unexpected accident’, the 
charges ‘which are then imposed upon the citizens’ are ‘religious and 
godly’, as the commonwealth might otherwise be ‘quite ruined’ (p. 663). 
But he goes on to warn the kings of France that, since the holding of 
property is a right under the law of nature, even the most absolute princes 
have no authority ‘to lay any imposition’ on their subjects ‘nor to prescribe 
that right without their consents’ (p. 665). And he adds the reminder that 
‘nothing does sooner cause changes, seditions and ruins of states than 
excessive charges and imposts’ - a fact which he thinks is well illustrated 
by the current revolt in the Netherlands. 


It seems clear, then, that if we focus on Bodin's handling of the tra- 
ditional checks of la police, la religion and la justice, we find that a number 
of constitutionalist elements continue to survive even within the appar- 
ently monolithic structure of the Six Books. It is no less clear, however, 
that between the publication of the Method in 1566 and the Six Books a 
decade later, Bodin decisively changed his mind about the rights of 
subjects.* In the Six Books he deliberately withdraws all the specific 
"adn has ewe mac of cording hina bere, ice hit argument ry 
scene compat with xorg acount of ergy e power fing a e 
Subjects in general without their comet” (p. 98). Alen profes to find the while doe 

Sumion of taxation ‘bewildering’, and Franklin insists that “Bodin was inconsistent” st this 
pes (See Allen, 1957, p. 41 Fraskii: 1973. P. 07) Welle hae recently somght to explain 

rre arisen. Bodint argument, o 
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? It is true that this is not a wholly uncontentious claim to make. The older authorities - such 
as Chauviré - tended to speak of the ‘essentially profound continuity" between the arguments 
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constitutional safeguards which the Method had sought to impose, and 
retreats with obvious alarm into a far more uncompromising defence of 
royal absolutism. 

Apart from defending the Leges Imperii, Bodin completely obliterates 
the check of la police throughout the Six Books. As we have seen, the 
essence of this constraint had been the suggestion that the king must be 
limited by the customary laws — to such an extent that France had been 
classified by Seyssel as an example of a mixed state. Bodin now maintains 
that those who describe the French monarchy as ‘mixed and composed 
of the three kinds of commonwealth’ are voicing ‘an opinion not only 
absurd but also capital’, since ‘itis high treason to make a subject equal to 
the king’ (p. 191). His own view is that law and custom must be dis- 
tinguished so completely that the idea of a check of custom on the right 
to legislate is automatically ruled out. He concedes that many people tend 
to assume that ‘customs have almost the force of laws’, although they 
‘depend not of the judgment or power of the sovereign prince’ (p. 160). 
But he promptly dismisses both the arguments implicit in this belief 
(p. 160). The power of custom is not at all like that of law, for ‘custom has 
no force but by sufferance, and so long as it pleases the sovereign prince’, 
who in turn possesses the sole authority to convert a custom into law ‘by 
putting thereunto his own confirmation’. Furthermore, the power of cus~ 
tom is unquestionably dependent on the prince, for ‘all the force of law 
and custom lies in the power of him that has the sovereignty in a com- 
monwealth' (p. 161). 

As well as removing the check of la police, Bodin goes on to withdraw 
all the specific restraints which the constitutional theorists of the 15608 
had revived in opposition to the legists, and had gone on to discuss under 
the rubrics of la religion and la justice. Bodin himself had argued in the 
Method that a ruler always needs the consent of the Three Estates to alter 


of the Method and the Six Books, and this interpretation has recently been revived by King 


institutional checked. 

? For this interpretation see Reynolds, 1931, p. 182, a view which has been developed in 

amon, 1973. pp. 55.7 and in Fran, 1973, pp. sen In what flows I largely sept 
these valuable accounts, although I believe 


o respond to the revolutionary Huguenots of the 1570s. It is arguable that a further motive 

may have been his desire to repudiate his own former self, and to attack the whole trend 
toward comsünsionlm ‘which had developed amongst French plica tere in the 
course of the 15608. 
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any well-established custom or ancient form of procedure. He now main- 
tains that although the laws of France have not usually been changed 
except ‘after general assembly of the Three Estates’, it is never ‘necessary 
for the king to rest on their advice’, and it is always open to him to ‘do the 
contrary to that they demand, if natural reason and justice so require’ 
(p. 95). Apart from the power to withhold their consent to taxation, the 
Estates have no authority ‘in any thing to command or determine or to 
give voice, but that which it pleases the king to like or dislike’ (p. 95). So 
when the king of France — or Spain or England — issues a summons to the 
Three Estates, he is merely acknowledging that ‘it is a courteous part’ of 
the business of legislating ‘to do it by the good liking of the senate’. There 
is never any implication ‘that the sovereign prince is bound to any such 
approbation, or cannot of himself make a law without the authority and 
consent of the Estates or the people’ (p. 103). 

Finally, Bodin had laid a special emphasis in the Method on the legal 
(as opposed to the representative) limitations on the powers of the French 
crown. Three distinct checks had been cited, all of which he now deliber- 
ately withdraws. He had argued in the first place that the king is bound by 
his coronation oath. By the time he came to write the Six Books, however, 
he was evidently alarmed by the elective implications of this doctrine, 
which had been exploited in the meantime by the Calvinist revolution- 
aries. Beza and Hotman had both alighted on the oath of the Aragonese, 
which they took to be claiming that the people have a duty to obey their 
rulers only so long as they keep their promises - and ‘if not, not’ (Giesey, 
1968, pp. 20-4). Bodin refers to the oath in the Six Books, and argues that 
those who have invoked it in order to ‘make a confusion of laws and of a 
prince's contract’ have been dangerously mistaken (p. 92). The only way 
in which the conduct of a genuine sovereign can be limited is through his 
obligation to act in such a way ‘as right and justice require’ (p. 94). This 
in turn means that any ‘sovereign prince’ must always be free, without any 
accusation of perjury, to ‘frustrate and disanull' any oaths or promises he 
may have made, wherever he finds that ‘the reason and equity of them’ has 
ceased (p. 94). To remove this discretionary power and insist that ‘princes 
should be bound by oaths to keep the laws and customs of the country’ is 
simply to ‘overthrow all the rights of sovereign majesty’ (p. 101). 

Bodin had also argued in the Method that the Parlement of Paris had a 
right to veto any proposed act of legislation, so that any unjust edicts of 
the king will always be liable to be ‘cast out’ by the court (p. 254). By the 
time he published the Six Books he had come to regard this as a ‘false 
‘opinion’ and a pernicious one (p. 323). In the meantime he had come to 
see that one of the main arguments available to those who wished ‘to take 
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up arms against their prince’ was the suggestion that the judges have a 
right to refuse ‘to verify and put into execution the edicts and commands 
of their prince’ (p. 323). He is now prepared to insist that such a doctrine 
is not merely ‘contrary to right and law’, but involves a total misunder- 
standing of the constitutional history of France. He finds the origins of 
the true relationship between the crown and Parlement in the reign of 
Philip the Fair, who ‘made it an ordinary court’ in order ‘to take from it 
the dealing with the affairs of state’ (p. 266). The next decisive step was 
taken when the king ‘advised the court to meddle only with the deciding 
of controversies and the equal administration of justice’, and warned its 
officers ‘not to become his tutors or protectors of the realm’ (p. 266). The 
same relationship was finally confirmed under Francis I, when he issued 
a decree ‘whereby the Parlement of Paris was forbidden’ in any way ‘to 
call in question the laws or decrees proceeding from the king concerning 
matters of state’ (p. 267). 

‘The third and final legal check which Bodin had emphasised in the 
Method was the independence of the judges and the impropriety of 
removing them from their posts except for serious crimes. In the Six 
Books he still maintains that all magistrates ought to have security of 
tenure, but he now thinks of their powers as entirely dependent on those 
of the sovereign prince. The issue is discussed at length in Book III, in 
the chapter on The power and authority of a magistrate, in which the 
argument between Azo and Lothair is once again reviewed (pp. 325-42). 
Whereas Bodin had cautiously inclined in the Method to Azo's side, he is 
now quite clear that the right way ‘to decide the general question’ between 
them is to recognise that all ‘magistrates and commissioners’ are ‘mere 
executors and ministers of the laws and of the princes’, and never the 
holders of any independent authority or ‘any power in this point or respect 
in themselves’ (p. 333). The whole issue is finally summarised at the 
start of the key chapter on the concept of sovereignty. While a sovereign 
may always elect to delegate his authority, it must always be open to him 
to ‘take to himself the examination and deciding of such things as he has 
committed to his magistrates or officers’, and at any time ‘take the power 
given them by virtue of their commission or institution, or suffer them to 
hold it so long as shall please him’ (p. 85). 

This plea for a personal and absolute legislative sovereignty was des- 
tined to have an immediate and extremely powerful influence. As early as 
the 1580s Gabriel Harvey observed that ‘you cannot step into a scholar's 
study’ without the chances, as he put it, being ten to one that you will find 
him reading either Le Roy on Aristotle or Bodin's Six Books." During the 

? See Salmon, 1959, p. 24 and cf. Monte, 1048. 
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same period Bodin’s distinctive analysis of sovereignty was taken over by 
a large number of political theorists in France, including Jean Duret, 
Francois Grimaudet and Pierre Gregoire, and a little later Pierre de Belloy, 
Jacques Hurault, Frangois Le Jay and Louis Servin (Church, 1941, 
pp. 245-6). To this list we should add the names of two Gallicised 
Scotsmen, Adam Blackwood and William Barclay. Both went on to turn. 
these arguments specifically against the writers whom Barclay dubbed 
the ‘monarchomachs’ or king-killers, and in particular against their own 
fellow-countryman George Buchanan, the most radical of all the Calvinist 
revolutionaries, As a result of this onslaught Barclay was later singled out 
by Locke at the end of the Second Treatise as one of the greatest ‘assertors’ 
of ‘the power and sacredness of kings’, a description to which all the other 
French writers on absolutism at this time are equally entitled (p. 437). 
They all begin by taking over Bodin's claim that an absolute form of 
legislative sovereignty needs by definition to be located at some deter- 
minate point in every state. To this they add the originally Protestant 
belief that all such powers are directly ordained of God, so that to offer 
any resistance to the king is strictly equivalent to resisting the will of God 
(cf. Church, 1941, pp. 244-5). With the union of these two arguments, 
the distinctive concept of the ‘divine right’ of kings is finally articulated, 
and the outlook later made famous by Bossuet in France and Sir Robert 
Filmer in England may be said to be fully formed. By the end of the 
religious wars, the foundations had thus been firmly laid for the ideology 
which was subsequently used to legitimate the mature absolutism of 
le grand siècle. 


9 


The right to resist 


THE REJECTION OF P. 


At the outbreak of the religious wars in 1562, the Prince de Condé, as 
leader of the Huguenots, issued a Declaration justifying his decision to 
resort to arms (Caprariis, 1959, p. 100, n.). He argued that by entering 
Paris at the head of an army, the Guises had ‘placed the will of the Queen 
in captivity’, and had thus usurped the lawful government, ‘their sole 
being to dispose of the kingdom at their own pleasure’ (pp. 229, 231). Hi 
‘own aim in mobilising, he maintained, was simply ‘to seck forall legitimate 
means’ to ‘put the persons of the King and Queen at full liberty’, and in 
this way to ‘uphold the observation of the edicts and ordinances of the 
king's majesty’ (p. 232). The Declaration culminates in the claim that since 
the Guises are attempting ‘to intimidate the King’s council with menaces 
and force’, it is the duty of all ‘good and loyal subjects’ to take 
since in doing so they will be ‘sustaining the authority of the King and 
Queen’ against the attempts of ‘seditious rebels’ to ‘ruin the entire com- 
monwealth’ (pp. 229, 232, 233-5). 
Given the constraints under which the Huguenots were acting, Condé's 
strictly limited and carefully constitutional justification of resistance can 
readily be understood. A minority group, committed to looking for allies, 
anxious to appease the Catholic moderates, the Huguenots needed to be 
able to repudiate as explicitly as possible the existing heritage of revol- 
utionary Calvinism, especially the suggestion that it might be lawful — 
Ponet, Goodman and Knox had all argued ~ for the whole body of the 
godly people to rise up in spontaneous rebellion against an idolatrous 
government. So we find Hotman writing to Calvin in December 1558 to 
assure him that ‘everyone was pleased with your letters in which you 
openly indicated that you were outraged’ by the inflammatory writings of 
Goodman and Knox.' Similarly, we find Calvin completely dissociating 
himself from the various conspiracies being hatched by his more irre- 
sponsible followers in France. When the Genevan Council found evidence 
? For this letter see Calvin, Opera Omnia, ed. Daum et al, vol. 17, PP. 396-7. 
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early in 1558 of a plot being planned in Bordeaux, they forestalled it by 
informing the French authorities (Kingdon, 1956, p. 68). And when a 
number of refugees from the failed conspiracy of Amboise claimed in 
1560 that the Genevan leadership had approved of La Renaudie's 
attempted coup against the French government, both Calvin and Beza 
responded by lodging suits for slander, so preventing any further dis- 
‘cussion of their alleged complicity (Kingdon, 1956, pp. 69, 71). 

The best evidence of this anxiety on the part of the Huguenot leader- 
ship to repudiate any idea of popular revolution is provided by their reac- 
tion to the one tract published during the 1560s which called for a general 
uprising of all godly people against the impiousness of the French govern- 
ment. This was produced in Lyons in 1563 at the heady moment when 
‘Condé had taken the city on behalf of the Huguenots, Pierre Viret had 
arrived as pastor, and a Huguenot governor, Soubise, had been installed 
in defiance of the royal authorities (Doucet, 1939, pp. 417-20). The title 
of the tract, which appeared anonymously in French, was The Civil and 
Military Defence of the Innocents and the Church of Christ (Caprariis, 1959, 
p. 113). As Kingdon remarks, its arguments appear to have been ‘more 
radical than almost all other early Protestant pleas for resistance’, since it 
vested the right of resistance in the populace as a whole rather than in 
any constituted authorities (Kingdon, 1967, p. 153). The response to its 
publication by the Huguenots who had seized control of the city was one 
of complete horror. Viret issued a public denunciation of the book, while 
Soubise proclaimed the death-penalty for anyone found selling it and 
demanded that all copies should be recalled and burnt (Kingdon, 1967, 
DP. 154-5). His orders appear to have been faithfully carried out, for no 
copy seems to have survived, and the contents of the work are known only 
from a reply which Charles Du Moulin felt constrained to publish after 
the fantastic suggestion had been made by one of his numerous enemies 
that he had actually written it (Caprariis, 1959, p. 113, note). 

In the course of the 1560s, however, the Huguenots found it increas- 
ingly difficult to sustain the fiction that they were merely defending the 
lawful government against the usurpations of the Guises, Catherine's 
military preparations in 1567 panicked Condé into open hostility, and he 
responded by trying to seize the person of the King and mount a blockade 
of Paris (Salmon, 1975, pp. 169-70). After the failure of this adventure, 
Catherine and the Huguenots began to view each other with a greatly 
increased sense of suspicion (Mercier, 1934, pp. 236-7). Condé proceeded 
to issue a new and far more threatening manifesto, in which he invoked 
the arguments already being developed by the radical constitutionalist 
writers, claiming that the fundamental constitution of France was being 
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perverted by the behaviour of the government (Salmon, 1975, p. 170). 
The same arguments recur in a large number of anonymous tracts pub- 
lished in 1567-8, including a Protestation bewailing the loss of French 
liberties and a Discourse arguing that the true government of France, now 
being usurped, was originally and rightfully mixed in character." Finally, 
it is clear from internal evidence that Hotman's Francogallia - the greatest 
and most radical Huguenot treatise on the fundamental constitution of 
France - was also drafted at this time, although it remained unpublished 
until 1573-* 

Any attempt to reconcile active resistance with defending the monarchy 
was finally abandoned after the massacres throughout the country at the 
end of August 1572. The Huguenot stronghold of La Rochelle immedi- 
ately repudiated its loyalty to the crown, and was followed in this act of 
defiance by a number of cities in the south (Léonard, 1965-7, 11, 
pp. 145-6). Within a year Languedoc had virtually become a separate 
Huguenot enclave within the kingdom, operating its own federal system 
of government and demanding to be recognised and tolerated (Neale, 
1943, pp. 83-4). During the same period the need to legitimate this direct 
attack on the Valois monarchy began to call forth the classic texts of 
revolutionary Huguenot political thought. The first to appear was Hotman's 
Francogallia. Hotman had fled to Geneva at the start of October 1572 - 
never again to return to France - after a narrow escape from the massacre 
of the Huguenots at Bourges (Kelley, 1973a, pp. 218-19). He at once 
began to rework his existing draft of Francogallia, and by July 1573 he 
had gained permission from the Genevan authorities to publish it (Giesey 
and Salmon, 1972, p. 50). While revising his manuscript he was evidently 
consulted by Theodore Beza, who started to write his somewhat similat 
account of The Right of Magistrates at the same time, publishing it in 
French early in 1574 and in Latin in 1576.* Later in 1574, three further 
tracts of major importance appeared, all in French and all by writers whose 
identities have remained unknown. The first was a dialogue entitled The 
Politician. The second - also in dialogue form - was called The Awakener,* 
1 Qn this point see Mercier, 1934, p. 3970. and Giesey and Salo, 1973, pP. 39-40 


1 See Giesen, 1907, p. soo and cf Giese and Salmon, 1972, p 7, 38-9 
* For Beza's consultations with Hotman and his ‘manifest borrowings’ from Francogallis, see 
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while the third, Political Discourses, was the most revolutionary of all, 
presenting a more anarchic theory of resistance than any other work of 
Huguenot political thought.! Two years after this, Simon Goulart (1543- 
1628), later Beza’s successor at Geneva, published a three-volume series 
of Memoirs of the State of France under Charles 1X, in which a large 
number of revolutionary tracts were reprinted and given a wider circu- 
lation, including The Right of Magistrates, The Politician and Political 
Discourses, as well as a French translation of Francogallia based on the 
second and much expanded Latin edition which Hotman had issued 
earlier in 1576 (Giesey and Salmon, 1972, p. 82). The following year saw 
the publication of The Alarm Bell, an anonymous account of St Bartholo- 
mew’s Day which seems to have exercised a potent influence in shaping 
later Protestant views about the meaning and causes of the massacres 
(Sutherland, 1973, pp. 318, 325). Finally, two years after this there 
appeared perhaps the greatest and undoubtedly the most famous con- 
tribution to the Huguenot theory of revolution, the Defence of Liberty 
against Tyrants by Philippe Du Plessis Mornay (1549-1623), which gives 
the fullest summary of all the major arguments developed by the Huguenot 
‘monarchomachs’ in the course of the 1570s.* 

Although the main aim of these tracts was undoubtedly to justify a 
direct attack on the Valois monarchy, itis important to add that even after 
the massacres of 1572 the Huguenots were still anxious to repudiate as 
far as possible any populist or insurrectionary elements in the heritage of 
Calvinist political thought. While their chief concern was to call their own 
party to arms, they also needed to broaden the basis of their non-sectarian 
support and to minimise as far as possible the growing hostility of the 
Catholic moderates, whose sympathies were becoming increasingly alien- 
ated — as we have seen in the case of such observers as Montaigne - as a 
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result of the continuing drift towards anarchy. The outcome of these con- 
flicting pressures was that, even though the leading Huguenots began to 
urge the right of active resistance on their followers, they continued at the 
same time to lay as much emphasis as possible on the limited, consti- 
tutional and essentially defensive character of their call to arms. 

They were careful in the first place to exclude any idea of resistance by 
individuals or even by the whole body of the people. It is true that at one 
point some impatience is expressed at the rigorous exclusion of tyrannicide 
which this involved. The author of the Political Discourses mounts a 
scornful attack on the ‘so-called theologians and preachers’ who assume 
that no one may ever lawfully kill a tyrant ‘without a special revelation 
from God’. He goes on to claim that ‘in their total prohibition of t 
means’ of freeing a people from oppression he can find ‘nothing solid at 
all in any of their arguments’ (fo 2932). This is highly exceptional, how- 
ever, for even in Mornay's Defence, the most consistently militant of the 
major revolutionary tracts, the lawfulness of tyrannicide is only men- 
tioned as a remote possibility and is handled with the utmost cautiousness. 
Mornay concedes of course that ‘by means of his divine justice’ God may 
sometimes ‘send us a Jehu’ in order to ‘overturn and deliver us from 
tyrants’ (S., p. 214). But he repeatedly stresses that ‘where God has not 
spoken’ in this way, any man who feels ‘called’ to exercise such a grave 
responsibility ‘must be extremely circumspect and sober’, since he runs 
the terrible risk that he may ‘confuse himself with God’, and may thus 
be led to ‘conceive vanities and beget lies’ instead of serving as a genuine 
instrument of justice (F., p. 156). 

All the other Huguenot theorists approach the problem of tyrannicide 
with even greater care, basing their arguments on the traditional distinc- 
tion between tyrants by usurpation and tyrants by practice. As Beza 
warns us in The Right of Magistrates — a representative treatment of the 
whole question ~ there is ‘a very considerable difference between these 
two cases! of oppressive government (p. 109).* A tyrant by usurpation is 
"There is no full and reliable English translation of Mornay's Defence. The translation edited 
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someone who "by force or fraud’ has ‘usurped a power that does not 
belong to them by law’ and in consequence has no legal right to rule 
(p. 105). This makes it lawful for ‘each private citizen’ to ‘exert all his 
strength to defend the legitimate institutions of his country’, and so to 
resist any tyrant ‘whose authority is not legitimate’ (p. 107). But the situ- 
ation is far more complicated in the case of a tyrant who, as Beza expresses 
it, is a genuine ‘sovereign magistrate’ who is ‘otherwise legitimate’ 
(p. 108). It is essential in this case to be able to claim a clear ‘vocation’ to 
resist, such as might possibly be asserted on behalf of the magistrates or 
the people's representatives (pp. 102, 125). But this is a claim which no 
‘private person’ can ever rightfully advance, since the people are never 
‘authorised’ to take the law into their own hands (p. 129). It follows that 
individual citizens, and even the body of the people as a whole, ‘have no 
other remedy’ against a tyrant by practice than ‘penitence and patience 
joined with prayers’. Any other attempted cure will be bound to incur 
‘the danger of God's curse’ (p. 129). 

‘A further way in which the Huguenots sought to insist even after 1572 
‘on the purely defensive character of their resistance was by stressing as 
much as possible that the withdrawal of their allegiance was a move forced 
‘on them by the utter vileness of Catherine de Medici's government. 
‘They started the rumour - spread by Marlowe in The Massacre at Paris — 
that the massacre of St Bartholomew had been a carefully planned con- 
‘spiracy, executed with the deliberate intention of exterminating the 
Protestants in France (Sutherland, 1973, p. 314). One of the earliest 
instances of this charge occurs in The Awakener, which adds the wild 
allegation that over a hundred thousand Huguenots were murdered in the 
summer of 1572 (pp. 45-71, 78). The same contentions are embroidered 
by Goulart in his Memoirs, especially in the discussion entitled The 
Preparations for the Massacres. This treats it as certain that the ‘terrible 
designs’ against the Huguenots were plotted as far back as the peace of 
Saint-Germain in 1570, and were subsequently approved at three separate 
Council meetings held by the King and Catherine de Medici in the early 
months of 1572 (fos 265-9). More general, the Huguenots claimed that 
the massacres merely represented the culmination of an impious and 
‘Machiavellian set of policies already being practised by Catherine and her 
government (cf. Kelley, 1970b). Catherine was of course the daughter of 
the man to whom Machiavelli had dedicated The Prince. This made it 
irresistible for her enemies to allege that the entire government of France 
was now being conducted, as La Noue proclaimed in his sixth Discourse, 
under the influence of Machiavelli's ‘wretched and dishonourable ways" 
(p. 160). The historical section of The Awakener continually denounces 
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"the opinions of Machiavelli’ as ‘a pernicious heresy in matters of state 
that ‘the King was actually persuaded by the doctrines of 
Machiavelli to attempt the extermination of the Huguenots (pp. 21, 37). 
The same charge is pressed by the author of The Alarm Bell, who intro- 
duces the argument with a long and typically humanist disquisition on the 
form of education necessary for instilling in a good prince the habits of 
prudence and virtue (fo 21a ff.). This is then contrasted with the education 
which Catherine de Medici is said to have prescribed for her children, 
who ‘have learnt their lessons’, itis claimed, ‘above all from the treatises 
of the atheist Machiavelli”, whose book on The Prince is said to be ‘the 
guide of the Queen Mother's actions’ and the chief means by which the 
young King has come to be instructed ‘in the precepts most suitable for a 
tyrant’ (fo 333). 

‘These denunciations soon broadened out into a special genre of anti- 
Machiavellian rhetoric, which in turn succeeded in burying Machiavelli 
serious reputation as a political scientist - which Bodin was still prepared 
to concede without hesitation - under a mountain of crude invective and 
abuse. One of the earliest examples of the trend is provided by the 
Marvellous Discourse on the ‘Machiavellian’ attributes of Catherine de 
Medici, an anonymous tract attributed to Henri Estienne! which first 
appeared in 1575 and was later reprinted in Goulart’s Memoirs. This 
begins by stressing that ‘amongst all nations Italy takes the prize for 
finesse and trickery’, and proceeds to show how this ‘science of cheating’, 
originally perfected in Machiavelli Florence, has now been imported 
by Catherine and her advisers into France, with the result that she has 
become ‘an exemplar of tyranny in all her public acts’ (fos 4232, 424a). 
But the major example of the genre is of course the Anti-Machiavel of 
Innocent Gentillet (c. 1535-c. 1595), first published in French in 1576, four 
years after Gentillet had fled to Geneva as a refugee from the massacre of 
St Bartholomew (Rathé, 1965, pp. 186-91). This long and furious tirade 
seems to have played a significant role in creating for Machiavelli the vulgar 
reputation he has never entirely lost — that of a purely satanic writer of 
textbooks on how to lead the life of a tyrant (cf. Meinecke, 1957, pp. 54-6; 
Raab, 1964, pp. 56-9). Although Gentillet is partly concerned to reaffirm 
the traditional ideals of la police, la religion and la justice, his main aim, as 
we have already seen, is to denounce the wicked ‘maxims’ which he 
claims — often highly tendentiously to have culled from The Prince and 
the Discourses. Having established to his own satisfaction that *Machia- 
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velli’s main intention is to instruct the prince in how to become a complete 
tyrant’, Gentillet goes on to insist that the massacres of Vassy and 
St Bartholomew were both the direct outcome of Machiavelli's influence 
over Catherine de Medici and her government (pp. 269, 444-5, 473). The 
accusation is mainly pressed home in the Preface to Book I, which bitterly 
laments ‘the abolition of the good old laws of the realm’ and their replace- 
ment by ‘the doctrines of Machiavelli’ as practised by ‘the current Italian 
rulers of France’ (pp. 38-9). The same claim is repeated in the opening 
epistle, which justifies the whole book by arguing that the examination 
of Machiavelli's doctrines will also serve as ‘an indication of the source’ of 
‘the infamous vices which are now taking root’ in the government of 
France. 

Given this emphasis on the tyranny of the government, the Huguenots 
were able to present their decision to resist as nothing more than a neces- 
sary and hence a legitimate act of self-defence. A number of tracts published 
immediately after the massacre of 1572 concentrate almost exclusively on 
this theme. This is the first point taken up in Whether it is Lawful for 
Subjects to Defend Themselves, a brief pamphlet published anonymously 
in 1573 and reprinted in the Memoirs of Goulart. This insists on behalf of 
the Huguenots that ‘we have at no point been the aggressors in any of the 
four civil wars conducted for the sake of religion’. The entire blame for the 
conflict is laid on ‘our adversaries’, who are said to have ‘violated every 
right’ in ‘the conduct of their rule’ and in this way brought on themselves 
a policy of retaliation (fo 239b). The same allegation forms the theme of 
an anonymous Declaration - also reprinted by Goulart - which first 
appeared in 1574. The resistance at La Rochelle is justified on the grounds 
that the Huguenot population had been placed in ‘an insupportable situ- 
ation’ and merely took up arms in self-defence ‘against the designs of 
those who wished to ruin them’ (fos 39a-b). Again the government is 
presented as the aggressor, since the Huguenots are said to have had good 
reason ‘to feel menaced” by the possibility of ‘another general massacre’ 
(fo 43a). And again this prompts a defence of the Huguenots on the 
‘grounds that ‘they had no other recourse than to take to arms’, since they 
had no other means of securing their ‘common conservation’ against the 
threat of total annihilation by the tyrants and idolaters ruling over them 
(fo 43a). 





THE APPEAL TO POSITIVE LAW 


The next and more positive move the Huguenots made was to try to 
develop the heritage of revolutionary Calvinism in such a way as to meet 


310 CALVINISM AND THE THEORY OF REVOLUTION 


what we have already seen to be their two most pressing ideological needs. 
On the one hand, it was essential for them to construct an ideology capable 
of defending the lawfulness of resisting on grounds of conscience, since 
they needed to be able to reassure their followers about the legitimacy of 
‘engaging in a direct revolutionary confrontation with the established 
government. On the other hand, it was no less essential to produce a more 
constitutionalist and less purely sectarian ideology of opposition, since 
they obviously needed to broaden the basis of their support if they were 
to stand any chance of winning what amounted to a pitched battle with 
the Valois monarchy. 

‘The first attempt they made to meet these two contrasting needs took 
the form of a theory which sought to build on the constitutionalism of the 
15608 and to remodel it in a more revolutionary style. The earliest major 
‘work to employ this approach was Hotman's Francogallia. As a teacher of 
law, Hotman had become one of the leading exponents of the mos docendi 
Gallicus in the course of the 1560s. By this time he had already become a 
convert to Protestantism, having started to move towards an acceptance of 
the Genevan faith as early as 1547 (Kelley, 1973, pp. 40-4). His special 
contribution as a theorist of the Huguenot revolution consisted of fusing 
these two roles. He showed, that is, how a humanist investigation of the 
French ancient constitution could be turned into a revolutionary ideology 
in the service of the Huguenot cause. 

Hotman's methodology in Francogallia is adopted from the other 
radical constitutionalists of the 1560s. His basic assumption is that the 
ancient constitution of France is normative for the present, so that an 
investigation of ‘the wisdom of our ancestors in constituting our com- 
monwealth’ will serve at the same time to reveal how it ought to be 
organised (pp. 143, L4 As he was later to insist, Francogallia was simply 
‘an historical book, the history of a fact’ (Giesey, 1967, p. 585). His 
treatise thus lard the form of a narrative of the constitution, and it seems 
that his original intention, when he first drafted it in the late 1560s, may 
simply have been to extend the historical foundations of the anti-Bartolist 
case which he had already begun to argue in his Anti-Tribonian (Giesey, 
1967, PP- 591, 595-6, 610). By the time he published the book in 1573, 
however, he had come to recognise with complete self-consciousness - and 
with more than a touch of tendentious scholarship - that if one could show 
that the constitution was originally populist in character, one might be 
able to insist that the same mechanisms of popular control ought to be 
maintained in operation at all times. With the presentation of this case, it 
may be said that the use of historical evidence as a form of political argu- 
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Pasquier and Du Moulin - suddenly came of age. Thereafter it began to 
exercise a wide-ranging influence in Holland and England as well as in 
France, and later came to play a central role in helping to legitimate the 
attack mounted by the common lawyers on the English monarchy at the 
start of the following century (Pocock, 1957, pp. 30-55; Skinner, 1965). 

Hotman's thesis is in part presented in the same style as that of the 
other constitutionalist writers of the 1560s. First of all, he stresses that the 
crown must at all times be controlled by the ‘check’ of la police. Here he 
partly has in mind the Leges Imperii, which he cites in every edition of 
Francogallia, but especially in the final version of 1586, in which he devotes 
a whole chapter to these ‘laws established to restrict kings’ (p. 459). But he 
also has in mind the idea (originally emphasised by Seyssel) that the king 
is further controlled by the customs and established feudal structures of 
France. This too is mentioned in every edition, and in particular in 1586, 
when Hotman quotes at length from Seyssel’s own account of ‘the insti- 
tutions and practices of the kingdom which have been sanctioned through- 
‘out many ages and confirmed by long-standing custom’ (p. 473). As with 
other constitutionalists, however, the most important checks on the powers 
of the crown are said to be furnished by /a religion and la justice, although 
Hotman's account is somewhat unusual in its total devaluation of judicial 
at the expense of legislative constraints. This is not to say that he com- 
pletely ignores the suggestion that the courts may impose legal limitations 
‘on the crown, for he adds a special chapter to the 1586 edition in which he 
defends the right of the Parlement of Paris to ensure that ‘neither the 
king’s laws nor his edicts’ are ever accepted ‘unless they have been 
examined’ and ‘approved by the opinion of its judges’ (p. 459). But his 
general attitude towards the noblesse de robe is one of scornful hostility - a 
biographical fact of some interest, as his father had been a highly successful 
member of the class, a conseiller in the Parlement of Paris from 1544 until 
his death in 1555 (Kelley, 1973, pp. 12-13). Hotman prefers to lay all his 
‘emphasis on the power of the States General to ensure that the legislative 
actions of the government remain in line with the dictates of la religion 
and la justice. He dismisses the Parlements as nothing more than a late and 
usurping invention of the Capetian kings, who are said to have made cer- 
tain that the members of this “spurious senate’ could always be ‘depended 
upon to be accommodating’ to the crown's most absolutist pretensions 
(p. sos). And he compares the powers of the courts invidiously with the 
far greater and more ancient authority lodged with the Estates - an argu- 
ment which had already been hinted at in Bodin's Method and in the 
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second volume of Pasquier's Researches. According to Hotman, even the 
term ‘Parlementum’ has been usurped, since it originally referred to the 
assembly of the Three Estates, which he pictures as ‘a solemn and public 
council’ convened at least once a year under the ancient constitution and 
endowed with such extensive powers ‘to deliberate on the general welfare’ 
that it came to be ‘held as something sacrosanct’ by our ancestors ‘over a 
vast tract of time’ (pp. 323, 397; cf. pp. 499-501). 

While Hotman is clearly appealing to existing accounts of the right to 
check the monarchy, the special significance of Francogallia lies in the fact 
that he goes on to pursue the intimations of this available tradition in an 
altogether more revolutionary way. His chief innovation consists of 
‘extending the argument already presented in Bodin's Method about the 
binding force of coronation oaths. This forms the background to the first. 
theoretical claim Hotman derives from his history of the French consti- 
tution: the claim that originally the monarchy was entirely elective in 
character. The phraseology of the first edition appears to imply that this 
power of election was initially lodged with the whole body of the people. 
When Hotman reissued the book in 1576, however, he was careful to 
‘emphasise that in speaking of ‘the authoritative decision and desire of the 
people’, what he actually had in mind was the decision of ‘the orders, or 
as we are now accustomed to say, of the Estates’ (pp. 231-3; cf. p. 287). 
‘The central contention he makes about the French monarchy is thus that. 
the ancient Frankish habit of ‘the placing of the designated king upon a 
shield and his elevation upon the shoulders of those present’ must be 
taken to indicate that the crown of France was originally bestowed entirely 
by the will of the people's representatives, with each successive king being 
‘constituted by the authoritative decision’ of the Estates rather than "by 
any hereditary right’ (pp. 231, 233; cf. pp. 155, 221, 287). 

Hotman corroborates this claim by adopting a far more populist view 
of the supremacy of the Estates — and the correspondingly limited powers 
of the crown ~ than we find in any of the constitutionalist writers of the 
1560s. His next general claim is that the right of election must by no 
means be treated as a single act of sovereignty which the people relinquish 
as soon as it is exercised. He makes it clear on the contrary that the 
people's representatives must be acknowledged to retain a right of con- 
stant surveillance, for he repeatedly insists that "in as much as it was the 
right and power of the Estates and the people to constitute and maintain 
kings’, it was always accepted as a corollary under the ancient constitution 
that ‘the supreme power not only of transferring but also of taking away 
the kingdom lay within the competence of the assembly of the people and 
the public council of the nation’ (pp. 235, 247; cf. p. 287). Finally, he 
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adds the further general claim that since the Estates must at all times be 
recognised as possessing the power to set kings down as well as to set them 
up, it follows that the status of the king of France can never be higher than 
that of a ‘magistrate of the whole people’, 2 mere official appointed to serve 
as a presiding officer at the meetings of the Estates (pp. 295, 323-5). Under 
the ancient constitution, the nature of the relationship between the king and 
Estates is thus said to be that ‘the authority of the council was greater than 
that of the king’, who was never assigned ‘all power’ in ‘the manner in which 
the Roman people gave it to the Emperors’, but was always ‘restrained 
by those pacts and conditions through which he was entrusted with the 
loyalty and authority appropriate to a king’ (pp. 417, 419; cf. p. 205). 
The outcome of Hotman's historical analysis is thus a theory of popul 
sovereignty in which 'the highest administrative authority in the kingdom" 
is said to be vested at all times in ‘the assembly of the Three Estates" 
(p. 291; cf. pp. 303, 343). It is evident, moreover, that this was intended 
as a theory of absolute popular control, not a mere theory about the 
possibility of restraining a king in extremis. This is obvious from the various 
‘marks’ of sovereignty which Hotman assigns to the Estates in the course 
of discussing ‘the sacred authority of the public council’ in Chapter XI of 
his book (p. 333). Apart from the omission of three marks which might be 
said to have a particularly personal character (hearing appeals, granting par- 
dons and receiving homage) Hotman's list is actually identical with the nine 
marks of sovereignty which Bodin was later to single out in the Six Books as 
the criteria for recognising the presence of an absolute sovereign in the state. 
Hotman presented this historical ‘discovery’ about the elective character 
of the French monarchy in such a way as to provide an attractive solution 
to both the major problems confronting the Huguenots in their attempts 
to develop a revolutionary ideology. His argument was well calculated to 
persuade a wide spectrum of opinion that the Valois government was act- 
ing unconstitutionally, and was thus calculated to win a broadly-based and 
not merely a sectarian measure of support for the Huguenot revolution, 
One sign that this was evidently in Hotman’s mind was the care he took 
to relate his arguments to those of earlier constitutionalist writers, and to 
‘set out his theory in terms of their familiar vocabulary of ‘checks’ and 
‘bridles’ on the king’s authority. A second and deeper sign was that even 
though his defence of popular sovereignty reached a far more revolutionary 
conclusion than any of these earlier theorists would have been prepared to 
endorse, he nevertheless sought to retain his links with their outlook as far 
as possible by implying that his own theory amounted to little more than 
a restatement of the traditional Seyssellian idea of a mixed monarchy. 
When he describes the founding of the elective kingship with ‘the general 
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advice of all the Estates’, he somewhat disingenuously equates this process 
with the establishment of a ‘mixed and tempered commonwealth embody- 
ing the three kinds of government’ (p. 297; cf. p. 323). And when he 
attempts in later editions to support this contention with an appeal to 
suitable authorities, the main and most reassuring source he is anxious to 
cite is the account of ‘the harmony of all the orders’ offered by Seyssel 
in The Monarchy of France (p. 293). 

But Hotman’s argument is no less carefully calculated to appeal specifi- 
cally to the Huguenots, and to reassure them in the most unimpeachable 
terms about the lawfulness of political resistance. Hotman performs this 
further task by cunningly phrasing his key contention about the right of 
deposing as well as electing kings in such a way as to make it appear to be 
nothing more than an application of one of Calvin's own arguments in the 
Institutes. As we have seen, Calvin had concluded his chapter on Civil 
Government by suggesting that it might be appropriate to think of 
modern representative assemblies as the bearers of 'ephoral' powers, and 
that it might in consequence be right to think of them as possessing the 
authority to resist tyrannical kings. What Hotman does is to clarify the 
‘studied vagueness of these claims, arguing that they can in fact be justified 
as an interpretation of the fundamental constitution of France. This is 
first suggested in the chapter on the nature of the constitution, where 
Hotman discusses the ‘right of holding assemblies’ as a device for ensuring 
that the people ‘reserve the highest authority’ in the commonwealth for 
themselves. He immediately goes on to add that exactly the same purpose 
was served by ‘that celebrated law of the Spartans associating the ephors 
with the kings’, which ensured that the ephors ‘acted as restraints ( freni) 
on the kings’ while ‘the latter governed the commonwealth by their 
advice and authority’ (pp. 301, 305). Hotman later repeats the same illus- 
tration in the chapter on the distinction “between the king and the 
kingdom’, a distinction which is said to be marked with particular clarity 
in the case of the ‘solemn oath’ which ‘the king of the Spartans and the 
ephors’ acting as ‘the king’s guardians and overseers’ swore to each other 
every month (p. 403). The implication of the allusions is clear: it is cor- 
rect to think, as Calvin did, of ephors as ‘overseers’ of kings; and it is also 
correct to think of the assembly of the Estates in France as an 
‘ephoral’ authority. The obvious importance of the argument is that it 
‘enables Hotman to offer as orthodox Calvinist teaching his own conclusion 
that it is indeed within the power of the Estates to ‘restrain the ferocious 
licence of kings’ as Calvin had originally implied. 








‘The care Hotman took to present his most subversive conclusions in 
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terms of the existing concepts of Calvinist and constitutionalist theory 
had an immediate influence.! The other Huguenot revolutionaries first of 
all took over his analysis of representative ‘checks’, presenting their 
arguments in the same reassuring style as a version of Calvin's theory of 
‘ephoral’ authorities. When the author of The Awakener — who refers us 
to the authority of ‘the great Hotman in his Francogallia’ - discusses the 
power of representative assemblies ‘to set up and set down kings’, he 
offers as an exact analogy ‘the rein and bridle’ constituted by the ephors of 
ancient Sparta, 'to whom it was lawful to condemn and chastise their kings 
when they abused their office’ (pp. 86, 88, 116). Beza invokes the same 
analogy with kings ‘elected with definite conditions’ by the Spartans 
together with 'ephors to keep them in check’ in The Right of Magistrates 
(p. 115). And Mornay's Defence reiterates the underlying idea that the 
power of representative assemblies is in fact 'cphoral' in character, as well 
as adding the purely historical but politically suggestive fact that in a sense 
the Spartan ephors were ‘more powerful’ than the Spartan kings (S., 
p- 102). 

‘These writers also emphasise - more decisively than Hotman - the idea 
of legal as opposed to representative checks, again attempting to state the 
argument in a vocabulary designed to appeal to Protestant susceptibiliti 
‘They begin by referring to the originally Lutheran idea of resistance by 
‘inferior magistrates’, a concept specifically invoked in The Awakener, 
employed throughout The Right of Magistrates, and later adopted both by 
the author of The Politician and by Mornay in his Defence.* They then 
proceed to bring this Lutheran terminology 
teristically Calvinist concept of ‘ephoral’ authorities. They do not speak 
of the inferior magistrates as directly ordained by God, as the Lutherans 
had always done. They instead think of them as constituted by the people, 
and thus endowed, no less than the Estates, with the same 'ephoral* 
powers to check and bridle kings. This argument is implicit both in The 
Awakener and The Right of Magistrates, and is later stated with the greatest 
clarity in The Politician and in Mornay's Defence. According to The 
Politician, the best example of the right of ‘inferior powers’ to exercise a 
form of ‘sovereign authority’ is provided by ‘the ephors of Sparta’ who 








Poi often sid that aer 1573 the Huguenots adopted a ‘new cred’ and an entirely changed 
political stance. (See for example Stankiewicz, 1960, p. 34.) This is of course true in a sense, 
the Huguenots to 
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were elected by the people to serve ‘as bridles on the king" (fo 81a). The 
same analogy is repeatedly cited by Mornay, who describes the monthly 
‘oaths which ‘the kings of Sparta and the ephors’ swore to each other, and 
adds that ‘the officers of the kingdom’ in France are instances of 'ephóral" 
authorities, to whom ‘the people give the administration’ of the kingdom 
no less than to the king and the Estates (F., pp. 181, 194). If the king 
"breaks his oath’ or ‘wrecks the commonwealth’, these inferior magis- 
trates are said to have ‘an even greater obligation’ to protect the kingdom 
against the king, ‘since, like the ephors, they were established primarily 
for this purpose’ (F., p. 194). 

These writers also share Hotman's ambition to speak not merely to 
their own party, but also to the politiques, the moderate Catholics, the 
uncommitted and even to the nation as a whole. This intention is reflected 
in their continual references to the familiar constitutionalist terminology 
of ‘checks’ and ‘bridles’ on the king, and on at least one occasion it is 
explicitly avowed. This happens at the end of The Awakener, when the 
author steps forward to assure us that he is writing ‘not as a Huguenot 
at all, since he finds his co-religionists ‘far too gentle and servile’ in the 
face of oppression. He instead presents himself ‘entirely as a true and 
natural Frenchman’, hoping to appeal equally to all his fellow-countrymen 
to recognise and put an end to their miseries (p. 181). 

The chief means these writers employ in trying to fulfil this more 
general ideological commitment is to reiterate and add to Hotman's already 
extensive use of feudal concepts and arguments. They lay a similar empha- 
sis on the significance of reciprocal engagements and promises, and agree 
that the coronation oaths sworn by the kings of France reveal the mon- 
archy to be essentially elective in character. Bezi's discussion of the 
French constitution ~ which appears to rely almost entirely on Hotman — 
begins by referring to the election of the first Merovingian rulers, and goes 
‘on to quote ‘the oath taken in those days by the kings of France’. 
‘opens with the king conceding that ‘you have elected me to rule’ and 
acknowledging that the continued enjoyment of his kingly dignity must at 
all times remain contingent on his willingness to render each citizen ‘his 
privilege, right and justice, in both ecclesiastical and secular affairs’ 
(p. 120; cf. also p. 123). The same appeal to the familiar feudal image of a 
reciprocal relationship based on the swearing of an oath is repeated by 
‘Mornay in his Defence. He first argues, at the start of his account of the 
‘constituting’ of kings, that although ‘in certain regions the right of free 
elections almost seems no longer to exist’, yet ‘in all properly constituted 
kingdoms the practice still remains inviolate’, so that ‘even those who 
seem today to come to the throne by succession must first be inaugurated 
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by the people’ (F., pp. 160, 161). Later he seeks to prove that France 
is no exception to this rule. Although "it is commonly thought that 
pure succession obtains’, the truth is that ‘when a king of France is 
inaugurated’ the bishops 'ask all the people present whether it is their 
will and pleasure to have the designee as king’, so that there is in fact ‘a 
statement in the coronation formula itself that the people have elected him’ 
(F., p. 183). 

Hotman’s references to these existing constitutionalist ideas are also 
carried a stage further by the later Huguenot theorists. They frequently 
allude to the venerable dispute between Azo and Lothair, reviving the 
Bartolist suggestion that magistrates may be capable of exercising /m- 
perium in the way that Azo had affirmed. This is implicit in the title of 
Beza's tract, and is clearly brought out in his section on "lesser magis- 
trates’ when he denies ‘thatthe sovereign is the author and source of heir 
rights’ (p. 111). The same contention is more elaborately developed by the 
author of The Politician. He concedes that it may appear that ‘no one other 
than the sovereign’ may exercise ‘the power of the sword’, but he insists 
that ‘sovereign magistrates under the prince’ may sometimes ‘have sover- 
eign power communicated to them’ and may thus be able rightfully to 
stand out against tyrannical princes (Goulart, 11, fos Bob, 94a). Mornay 
makes a similar allusion to the traditional debate about the wielding of 
the ius gladii at the start of his analysis of the relationship between the 
people and the king. He begins by distinguishing ‘the officers of the king- 
dom’ from ‘the officers of the king’. He then argues that while the latter 
are merely ‘domestics of the king established only to obey him’, the former 
are ‘associates in the royal power’ amongst whom the king is merely a 
‘president’, while ‘all of them are bound, just like the king, to look after 
the welfare of the commonwealth’ (F., pp. 161-2). 

Finally, these writers also revert to stressing the legal right of the 
Parlements to act as a check on the king - another traditional feature of 
French constitutionalist thought, but one which Hotman had oddly 
tended to denigrate. The fullest account again appears in Mornay's 
Defence, in the section on the people’s relations with the king. He sees the 
Parlement of Paris as a ‘judge between the king and the people, and 
especially between the king and particular individuals’. If the king ‘should 
‘seek to act’ against an individual ‘in contravention of the law’, the Parle- 
ment has a duty as well as a right to see that justice is done. If the king 
‘passes any edict or decision in his private council, or if a war is to be 
declared or peace is to be made’, the authorisation of the Parlement must 
in every case be sought. The Parlement, in short, is once again assigned 
a central place in the constitution of France, signalled by the fact that 
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‘everything relating to the commonwealth has to be entered in the record 
of its acts’, with nothing being ‘considered ratified’ until its approval has 
been formally expressed (F., p. 165). 


THE APPEAL TO NATURAL LAW 


Although Hotman's Francogallia undoubtedly made a vital contribution 
to the ideology of the Huguenot revolution, its purely historical arguments 
soon proved vulnerable and hence inadequate as a basis on which to justify 
active political resistance. One important weakness, as a number of 





damagingly criticised by Antoine Matharel (1537-86), the jendie 
général to Catherine de Medici, who published a chapter-by-chapter 
Reply to François Hotman's Francogallia in 1575 (Ronzy, aep 17 and 
note). When Hotman issued a vituperative counterblast, Matharel's claims 
were uphel V Latin Rapra bj be honanis hin Pape Masson 
(1544-1611), who was employed at this time as an official historiographer 
to Catherine de Medici, and seems to have collaborated with Matharel in 
the production of his earlier Reply (Ronzy, 1924, pp. 153-4, 163-212). 
Hotman is convincingly accused in both these works of deliberately sup- 
pressing inconvenient evidence. Matharel notes, for example, that 
description of the fundamental constitution of France Hotman fails to 
mention that ‘three hundred years elapsed’ between the earliest king and 
the coming of the Merovingians, and that ‘throughout these three cen- 
turies the kingdom of France was never bestowed by election, but always 
by the right of hereditary succession’ (p. 34). Both accounts go on to 
accuse Hotman of deliberately falsifying the evidence he actually cites. 
‘This charge also had some substance, the most glaring instance being the 
crucial alteration Hotman introduced when quoting from Sigebert's 
chronicle on the coronation of the early Frankish kings. Sigebert speaks 
of the custom by which the people erigunt their new king - raised him up 
on their shields - but Hotman deftly changes this to read eligunt - so 
asserting that they elected him (p. 230 and note). 

‘These detailed criticisms broaden out into a general attack on Hotman's. 
understanding of the French constitution ~ the origins of the later debate 
between Dubos, Boulainvilliers and Montesquieu about the ‘Germanist’ 
versus the ‘Romanist’ origins of the monarchy. Both Matharel and 
Masson - soon to be followed by Louis Le Roy — argue that it must be 
* For Boulainvilliers’ ‘Germanism’, see Buranelli, 1957. For Dubos's ‘Romanism’ and Mon- 
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"fundamentally and absolutely false’, as Matharel puts it, to suppose that 
the French monarchy was at any time elective and hence limited in 
character (p. 58; cf. Gundersheimer, 1966, pp. 81-3). They all cite 
copiously from early chronicles in order to insist on two quite contradic- 
tory points. First they allege that, as Masson declares, the customary laws 
of France have at all times allowed ‘the right of hereditary succession, 
which has never been denied’ (p. 8). It is then said to follow that the king 
of France must have an undivided Imperium, not in any way shared with 
the Estates, whose status they take to be purely consultative, Matharel 
concludes his rival analysis by discussing the formula ‘it is our pleasure’, 
which has always been used, he claims, in the promulgation of royal 
edicts, and which proves that they are legally binding as they stand, 
whether or not they happen to have been endorsed by the Estates (pp. 
86-7). 

As well as proving vulnerable to this type of counterattack, Hotman's 
analysis also contained one critical weakness from the point of view of the 
Huguenots themselves. What they needed was a form of political argu- 
ment capable of justifying a direct revolutionary challenge to the alleged 
tyranny of the existing government. What Hotman provided was little 
more than a history (and a highly debatable history) of the fundamental 
constitution of France. It is of course true that his way of telling the story, 
for those who could accept it, conveyed a strong implicit criticism of the 
entire Valois regime. But this was far from being adequate to sustain the 
sort of revolutionary conclusions which the Huguenots were now com- 
mitted to support. What they needed, and what Hotman had failed to 
supply, was an absolutely explicit attack on the behaviour of the govern- 
ment, carrying with it an equally explicit demand for the people to take 
to arms. 

‘The reception of Francogallia may thus be said to have left the Hugue- 
nots in a dilemma, On the one hand they needed to construct a more 
radical as well as less vulnerable form of argument than Hotman had 
managed to provide. But on the other hand there was nothing in the 
existing traditions of radical Protestant thought to which they could hope 
to appeal in making this further move. Hitherto, as we have seen, the 
Protestants had sought to defend the lawfulness of resistance by one of 
three main arguments: the Lutheran theory of inferior magistrates; the 
Calvinist theory of ‘ephoral’ authorities; and the private-law theory of 
individual resistance in cases of self-defence. The first two of these 
claims, however, the Huguenots had already exploited to the full, while 

‘Germanist’ thesis survived and developed im the intervening period, see Rothkrug, 1965, 
©. PP. rst 
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the third they had special reasons for wishing to avoid, especially after its 
anarchic implications had been so alarmingly spelled out by Ponet, 
Goodman and the author of the Civil and Military Defence. 

The solution adopted by Beza, Mornay and the other leading Hugue- 

nots in the face of this dilemma was an obvious but nonetheless a para- 
doxical one: they turned to the scholastic and Roman law traditions of 
radical constitutionalism. They rejected the characteristically Protestant 
tendency to suppose that God places all men in a condition of political 
subjection as a remedy for their sins. Instead they began to argue that the 
original and fundamental condition of the people must be one of natural 
liberty. This in turn enabled them to abandon the orthodox Pauline con- 
tention that all the powers that be must be scen as directly ordained by 
God. Instead they inferred that any legitimate political society must 
te in an act of free consent on the part of the whole populace. 
It is of course true that there were some precedents for 
steal the ideological clothing originally manufactured by 
enemies. It may be highly significant in this connection that Calvin him- 
self was originally a pupil of John Mair’s, under whom he studied 
theology at the Collége de Montaigu before becoming a law student under 
Alciato at Bourges (Ganoczy, 1966, pp. 39-41). Calvin was undoubtedly 
far more sympathetic to the scholastic as well as the legal-humanist 
approach to politics than any of the earlier reformers, and these influ- 
ences can be observed even more clearly in a number of his most radical 
followers. Beza had already suggested, for example, at the start of his 
tract on The Punishment of Heretics in 1554 that we need to think of our 
magistrates as ‘constituted by the consent of the people’ in order to act as 
‘guardians of the laws’ which the people originally decided to establish 
over themselves (p. 22). Ponet had argued in his Short Treatise two years 
later that all rulers originally "have their authority of the people who 
appoint them ‘upon trust’ and for this reason retain the authority ‘upon 
just occasion’ to ‘take away what they gave’ (p. 107). And two years after 
this Goodman in his book on Superior Powers had even appealed to t 
language of natural rights, declaring that men ‘may lawfully claim’ ti 
liberty ‘as their own possessions’, and concluding that “if they suffer this 
right to be taken from them’ they are letting themselves be robbed no less 
than if they let their rulers remove any of their other goods." 

With the earliest Calvinist revolutionaries, however, such allusions to 
natural-law arguments had been little more than marginal asides, which 
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remained unrelated to- and rather obviously inconsistent with - their basic 
appeal to the idea that all the powers that be are directly ordained by God. 
During the 1570s, by contrast, the Huguenots began to make a systematic 
use of radical scholastic and Roman-law theories of /mperium. One reflec- 
tion of this development can be seen in the suggestive fact that Salamonio's 
dialogues on The Sovereignty of the Roman Patriciate were reissued in 
Paris in 1578 (d'Addio, 1954, p. 16). A further indication is that several 
Huguenot theorists, including Beza and Mornay, began to compose their 
tracts in a self-consciously scholastic style. Abandoning the tones of the 
preacher favoured by such writers as Goodman and Knox, they turned 
instead to copying the formal patterns of argument characteristic of 
scholastic legal and political treatises, beginning with the Quaestio to be 
analysed, moving on to consider various objectiones and concluding with a 
responsio and a summary of their case. Finally, the clearest evidence of 
growing scholastic influence is provided by the range of authorities a 
writer like Mornay feels it appropriate to cite. When he turns to the ques- 
tion of tyranny in the Defence, he explicitly refers us to Aquinas, Bartolus, 
Baldus and the codifiers of the Roman law. And when he considers the 
central question of the right to resist, he reveals a close dependence on the 
radical background of conciliarist political thought. He quotes several 
decisions made at Constance and Basle, refers us on two occasions 
specifically to the ‘Sorbonnists’, and employs the theories of Gerson, 
‘Almain and Mair in order to defend the idea of an exact analogy between 
the thesis of conciliarism in the Church and of popular sovereignty in the 
commonwealth.* 

The paradox needs little emphasis: although it has become usual in 
recent discussions of reformation political theory to speak of ‘the Calvinist 
theory of revolution’, it will now be evident that there are virtually no 
elements in the theory which are specifically Calvinist at all. The argu- 
ments used by the first Calvinist revolutionaries in the 1550s were largely 
Lutheran; the new arguments added in the 1570s were largely scholastic; 
and since the arguments taken by the Calvinists from the Lutherans had 
originally been taken by the Lutherans from the civil and canon law, we 
may say with very little exaggeration that the main foundations of the 
Calvinist theory of revolution were in fact constructed entirely by their 
Catholic adversaries. 


"The iiie ef thene cimi ha perp ben cred by the fact that none of: 
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"The paradox is of course easily resolved: we only have to recall the 
aims of the Huguenots and their propagandists after the massacres of 
1572. They not only needed to stage a revolution, but also to legitimate it 
to their own followers and as far as possible to the Catholic majority. Their 
first attempt to meet these needs — by developing Hotman's positive-law 
theory of the constitution - proved unduly vulnerable to counterattack. 
Their ensuing appeal to natural law arguments supplied them, as they 
clearly recognised, with a far more effective means of attaining the same 
ideological ends. It enabled them to base their theory of popular sover- 
eignty on the logical and not merely the chronological origins of the 
commonwealth, thereby circumventing the weaknesses inherent in Hot- 
man's purely prescriptivist arguments. They were able in consequence to 
derive the right of resistance from a general theory of /mperium rather 
than simply from a somewhat dubious defence of the right of deposition 
as an alleged feature of the fundamental constitution of France. And this 
in turn enabled them to present their demand for resistance as a purely 
political and non-sectarian argument, so performing the vital ideological 
task of appealing not merely to their own followers, but to the broadest 
possible spectrum of Catholic moderates and malcontents. 

It is perhaps worth emphasising that this appears to be the correct 
resolution of the paradox, if only because this account is at odds with the 
sort of Weberian analysis of Calvinism as a revolutionary ideology which 
has recently come to be so widely accepted. The Weberian approach is 
characterised by insisting on a sharp distinction between the social and 
political theories of the Catholics and the Calvinists in the course of the 
‘sixteenth century. Hans Baron, for example, adopts this perspective when. 
he maintains that throughout the sixteenth century the scholastic analysis. 
of ‘the sovereignty of the people’ remained ‘wit ital i 
while the new and 'vigorous anti-monarchic spirit! of Calvinism began to 
‘exercise its distinctive influence. This leads him to claim that ‘Calvinist 
political thought’ — in contrast with the conservatism of neo-scholastic 
ideas - succeeded ‘more than any other tendency of the time’ in preventing 











is thus viewed as the heir of a specifically Calvinist set of political beliefs, 
which are taken to have radiated downwards ‘to the political thought of 
modern times’, carrying with them a distinctive set of ‘modernising’ 
political tendencies (Baron, 1939, pp. 31, 41). 

‘This contrast between scholastic and Calvinist political theory has been 
developed in a number of recent studies of the Protestant Reformation and 
its ideological influence. One of the most remarkable examples has been 
3 See for example Pinette, 1959, p. 223, 2 view reiterated in a number of current textbook 
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Michael Walzer's Revolution of the Saints. This treats the theory of 
political resistance espoused by the Catholics in the course of the sixteenth 
century as little more than a reiteration of Thomist beliefs. Suárez is taken 
as the paradigm of the Catholic attitude, and his view of resistance is said 
to be that it constitutes ‘a temporarily necessary form of legal violence’, 
ending as soon as order is restored (Walzer, 1966, p. 111 and n.). This 
backward-looking theory is then contrasted with the ‘new’ politics of 
Calvinism, a politics which is said to centre on the far more radical 
attempt to ‘set legality and order aside’ in order to accommodate the 
theory and practice of ‘permanent warfare’ (Walzer, 1966, pp. 111-12). 
‘The outcome, as in Baron’s analysis, is to make ‘the origins of radical 
politics’ dependent on a specifically Calvinist set of political beliefs. “The 
novelty of Calvinist politics’ is said to be that it helped to show ‘previously 
passive men’ how to claim ‘the right of participation in that ongoing sys- 
tem of political action that is the modern state’ (Walzer, 1966, pp. 4, 18). 

But there seems to be a vitiating confusion underlying this approach to 
analysing the role of Calvinism as a revolutionary ideology in early modern 
Europe. It is of course true that the men who argued in favour of revol- 
ution during this period tended to be Calvinists. But it is not true that in 
general they made use of specifically Calvinist arguments. The suggestion 
that the theories lying behind the rise of modern radical politics were 
distinctively Calvinist in character only remains plausible so long as we 
ignore the radical elements in civil and canon law, as well as the whole 
tradition of radical conciliarist thought stemming from d'Ailly and 
Gerson at the start of the fifteenth century. It is true that if, like Walzer, 
we restrict ourselves to comparing the Calvinists with such a theorist as 
Suárez, the supposed contrast between the radical Huguenots and the 
more backward-looking Catholics can be made to look convincing. But 
if we instead compare the Huguenots with Bartolus or Salamonio amongst 
the jurists, or with Ockham, Gerson, Almain and Mair amongst the 
theologians, we find the picture reversed. So far from breaking away from 
the constraints of scholasticism to found a ‘new politics’, we find the 
Huguenots largely adopting and consolidating a position which the more 
radical jurists and theologians had already espoused. 








Although the main revolutionary argument which the Huguenots 
developed in the 1570s was undoubtedly scholastic in provenance, it 
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would be an overstatement to imply that all the Huguenot theorists aban- 
doned the more providentialist approach characteristic of earlier Protest- 
ant political thought. A number of lesser pamphleteers continued to 
avoid all reference to scholastic ideas about the origins and character of 
legitimate political societies, and fell back instead on the more cautious 
theory of resistance which the Lutherans had originally developed in the 
15308 out of the feudal interpretation of the Imperial constitution. They 
began by insisting on the Pauline assumption that all the powers that be 
must be ordained by God. Then they proceeded to add two further 
arguments - in the manner originally proposed by Bucer and his fol- 
lowers - in such a way as to produce a defence of political resistance 
compatible with this providentialist starting point. The first — as formu- 
lated for example in the anonymous tract entitled Whether it is Lawful 
‘for Subjects to Defend Themselves — was that all the powers that be must 
‘equally be ordained by God - not merely princes, but also ‘inferior powers" 
(puissances inférieures) whom God has called to serve as magistrates 
(fo 243b). The second was that all these powers must be intended by God 
to perform a specific function, that of ‘doing good works’ and upholdi 
"he exercise of religion’ in a truly Christian way (fos 243b, 245b). The 
Outcome was «restatement c the provident version ofthe theory 
that inferior magistrates have a positive duty to oppose tyrannical govern- 
ments. As the tract on lawful defence concludes, whenever the chief 
magistrate fails ‘to oppose the devil and anti-Christ as his office requi 
it becomes the duty of ‘the inferior powers’ to ‘offer a valid and legitimate 
opposition to the supreme power’, their aim being to ensure that the 
people are able ‘to defend themselves against anti-Christ’, that the triumph 
of the true Church is assured, and thus that the purpose for the sake of 
which they have been ordained is duly fulfilled (fos 243b, 244b, 246a). 
This theory stands in sharp contrast to the views about inferior magis- 
trates developed by Hotman, Beza and Mornay at the same time, As we 
have seen, they treated these ‘inferior powers’ as instances of 'ephoral" 
authorities, and thus saw them not merely as ordained by God for 
religious purposes but also as constituted by the people to guarantee their 
own welfare. Their premises were thus incompatible with, and not merely 
more radical than, those of the more conservative pamphleteers. This was 
not enough, however, to deter both Beza and Mornay from adding the 
providentialist version of the theory of inferior magistrates to their own 
battery of arguments. The effect on Beza’s theory of resistance is rel- 
atively slight, merely prompting him to stress that, as well as having an 
obligation to guard the welfare of the people who have created them, all 
inferior magistrates have a higher duty ‘to employ all the means God has 
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given! them in order to ensure that He is ‘recognised and served as king 
of kings’ (p. 133). But the effect on Mornay's theory is much more marked, 
for it leads him to enunciate two quite different views about the nature. 
of the covenant which he thinks of as underlying any legitimate political 
society, and two correspondingly different - and barely compatible - 
views about the grounds of legitimate resistance. 

One of the covenants Mornay discusses is the typically scholastic idea 
of a contract between the king and the representatives of the people. This 
is analysed in the third Quaestio, which examines the purely political 
question of whether a prince ‘who oppresses or devastates a common- 
wealth! may be lawfully opposed (F., p. 158). But the other covenant he 
describes is the specifically Protestant idea of a contract in two parts 
between the king, the inferior magistrates and God. The first part of this 
agreement, which is considered in the opening Quaestio, is said to be 
"between God and the king’ (F., p. 143). We are assured that ‘all kings are 
ministers ordained by God to govern justly and rule on His behalf" (S., 
p. 7). We are then told that this ordination takes the form of a covenant 
‘regularly concluded between the king and God’ by which the king 
promises to ensure that his commands ‘are not in conflict with God's 
law’ (F., pp. 142, 143). The other part of the agreement, which is taken 
up in the second Quaestio, is described as ‘a covenant between God and 
the people’ (F., p. 146). Mornay begins by reverting to Bucer's contention 
that God regards it as ‘dangerous to entrust’ the supreme duty of main- 
taining his Church ‘to a single, all-too-human individual’, and ha 
accordingly decided to ordain not merely kings to rule but also ‘magistrates 
below the king’ to ensure that the king’s duties are properly fulfilled 
F., pp- 147, 149). Mornay then argues that the king, together with these 
magistrates acting on behalf of the people, may be said to have covenanted 
with God as joint ‘promissory parties’, both being 'conjointly obligated" 
to ensure that the commonwealth remains founded on the laws of God, 
and that the fundamental duty ‘of maintaining his Temple and his Church 
among them’ is faithfully discharged (F., p. 147). 

‘The outcome of this twofold system of contracts is that Mornay 
arrives at two distinct justifications of resistance. One arises out of the 
scholastic idea that because the people create their rulers on set terms, 
they must always retain a right of resistance if these terms are not hon- 
oured. But the other arises out of a different and incompatible view about 
the origins and purpose of the commonwealth, Both the king and the 
inferior magistrates are said to have promised to uphold the true Church 
and the law of God. This is taken to mean that if the king fails in this 
duty and instead ‘commands unholy actions or prohibits holy ones’, it 
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not only falls to the inferior magistrates to resist him, but actually becomes 
a religious duty on the part of these lesser powers to ‘drive out idolatry 
from their walls’ by ensuring that the king is forcibly removed (F.; p. 154). 
If they fail to use force when the king ‘overturns the law and the Church 
of God’, they will be failing in their promise to God and will thus be 
‘guilty of the same crime’ and ‘subject to the same penalty’ as their 
ungodly king (F., p. 149). Mornay’ appeal vo the inferior magistrates is 
as much a threat as a reminder of their powers, and culminates in a warn- 
ing that if they refuse to ‘use force against a king who corrupts God's law" 
they will ‘very gravely sin against the covenant with God’ (F., p. 157). 

Tt was unusual, however, for a leading Huguenot theorist after 1572 to 
place such a strong emphasis on purely providentialist arguments. By this 
time, as we have seen, the central problem facing the Huguenots had 
become that of developing a more secular as well as a more radical means 
of justifying active resistance. The main question they faced, as Beza puts 
it in The Right of Magistrates, was how to advance ‘arguments from 
reason’ in order to show that the remedy for tyranny ‘is to be found in 
human institutions’ (pp. 103, 124). The main answer they gave involved 
them in turning away from providentialist assumptions in order to develop 
an essentially scholastic theory about the origins and character of legiti- 
mate political societies. 

Like heir scholastic predecessors, they begin by opposing the thesis of 
patriarchalism, aing that man's fundamental condition must be one of 

iberty. They generally defend this proposition by insisting that 

its denial involves an absurdity. As Beza declares, it involves assuming 
that peoples are ‘created for their rulers’, whereas it is ‘self-evident’ that 
‘peoples do not come from rulers’, but are, so to speak, ‘older than these 
rulers’, whom they originally decide to constitute simply in order to 
achieve a better regulation of their affairs (p. 104). ‘The same argument is 
immediately taken up by the authors of The Awakener, The Politician, and 
Political Discourses, at several points being repeated word for word. To say 
that anyone is naturally in a state of subjection, The Awakener maintains, 
is to forget that ‘assemblies and groups of men existed everywhere before 
the creation of kings’, and that ‘even today it is possible to find a people 
without a magistrate but never a magistrate without a people’. To argue 
against the fundamental liberty of mankind is thus said to involve the 
bizarre mistake of supposing that ‘the people must have been created by 
their magistrates’ when it is obvious that ‘magistrates are always created 
by the people’. Mornay later reiterates the same argument in the third 
“Sex The he, ov The Pho, fo 734 nd Pil Dicens 21 
222b, 2380. 
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Quaestio of his Defence. The absurdity of believing in a state of original 
‘subjection is first of all underlined. Since ‘no one is born a king, and no 
one is a king by nature’, and since ‘a king cannot rule without a people, 
while a people can rule itself without a king’, it is ‘clear beyond all 
doubt’ that the people must originally have lived without kings or positive 
laws, and only decided at some later date to submit themselves to their 
rule (F., p. 160). The underlying assumption that the condition in which 
men are placed in the world by God must be one of natural liberty is then 
spelled out. We are all ‘free by nature, born to hate servitude, and desirous 
‘of commanding rather than yielding obedience’. And we are all said to 
possess this freedom as one of our natural rights, as ‘a privilege of nature’ 
which can never be rightfully withdrawn (S., p. 107). 

If no one is naturally in a state of subjection, how and why are political 
‘societies ever brought into existence? In answering this question the 
‘Huguenots produce an analysis which parallels that of the radical schol- 
astic theologians at every point. They begin by discussing — to use their 
own scholastic jargon — the final cause of establishing a commonwealth. 
They all agree that, as The Awakener puts it, “if we ask about the cause and 
‘occasion of the creation of magistrates, itis impossible to conceive of any 
other reason than ‘the safety, the welfare and the conservation of the 
people’ (p. 83). Mornay endorses the same argument in his Defence. If the 
people agree to set up a commonwealth, thus putting an end to their state 
of natural liberty, this can only be due to the fact that ‘they expect some 
very considerable profit to arise out of agreeing in this way to submit 
themselves to the commands of others’ (S., p. 107). And he adds that it 
behoves all kings to remember that ‘it is due to the people, and for the 
sake of the people's welfare, that they exercise their power’, so that ‘they 
must not say, as they often do, that they hold their sword by the ordi- 
nation of God unless they also say that it was the people who first placed 
it in their hands’ (S., p. 79). 

‘The idea that the people must be pictured as establishing political 
societies in order to improve their natural lot is sometimes expressed — 
notably in Mornay's Defence — as a claim not about the maintenance of 
general welfare, but rather about the preservation of individual rights. 
And in discussing the concept of a right Mornay follows precisely the 
analysis we have already encountered in the writings of Gerson and his 
followers, and particularly in Mair's Questions on Lombard's Sentences. 
Mair had explicated the concept of "having a right over something’ in 
terms of having the freedom to dispose of it within the bounds of the law 
of nature. He had thus treated the right to hold and dispose of one's 
property — one's clothes or one's books — as the paradigm case of a right, 
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treating it as evident that the things over which I can most readily be said 
to have an absolute freedom of disposal must be my own possessions. 
clearly this analysis of a right which Mornay has in mind in the third 
Quaestio of his Defence. When he equates the welfare of the people with 
the need to ensure that their ‘rights and privileges’ are never ‘given up’ to 
“the unbridled liberty of their king’, he mainly concentrates on their right 
to retain those possessions which they must originally have held before 
the establishment of the commonwealth, insisting that these above 
must be protected once the commonwealth has been set up (F., p. 162; 
cf. S., pp. 139, 158). He endorses the scholastic assumption ~ later made 
famous by Locke - that the point at which the people must originally have 
found it necessary to establish political societies must have been ‘when 
the concepts of meum and tuum first entered the world, and differences 
began to arise within the body of the people over the question of the 
‘ownership of material goods’ (S., p. 109). And he adds that the main 
motive the people must have possessed for setting up a commonwealth 
must have been that of ensuring a greater security for their property and 
‘the prevention of any devastation of their territories or any other such 
material calamities’ (S., p. 109). 

It would be a misrepresentation, however, to suppose that when the 
Huguenots state this equation between the welfare of the people and the 
preservation of their rights to property, they intend no more than to point 
to the ruler's obligation to maintain his subjects in the enjoyment of their 
material goods. Like Locke a century later, the Huguenots assume that 
amongst the things we may be said to have the freedom and thus the right 
to dispose of within the bounds of the laws of nature are those properties ~ 
as we still punningly call them — which are intrinsic to our personalities, 
and in particular our lives and liberties. So when the Huguenots treat the 
people's welfare as the final cause of the commonwealth, and proceed to 
‘equate this with their right to enjoy their properties, they often make it 
clear that what they have in mind is the duty of the ruler to uphold the 
inalienable and natural rights of the people to their lives and liberties — 
these being the fundamental and natural properties which everyone may 
bbe said to possess in a pre-political state. This is clearly the train of thought. 
underlying the allegation by the author of the Declaration that the mass- 
acres of 1572 brought the French people to the limits of political obli- 
gation. The reason he gives is that such a deliberate deprivation by the 
government of the lives of so many of its citizens must be held to consti- 
tute an action ‘contrary to the inviolable right of men’ (le droit de gens qui 
est inviolable) and in this way contrary to the ends for the sake of which 
the government was originally instituted (fo 38b). The corresponding 
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assumption that the fundamental justification of government lies in its 
capacity to preserve the natural rights of its citizens, in particular their 
untrammelled enjoyment of their lives, liberties and estates, is clearly 
adumbrated in The Politician, developed with characteristic incisiveness 
in the Political Discourses and summarised most fully by Mornay in the 
third Quaestio of his Defence. The Politician actually opens by raising the 
question of ‘whether it is lawful in a case of extreme oppression for sub- 
jects to take up arms to defend their life and liberty’ (fo 6ra). The author 
of the Discourses provides a decisive answer in connection with his claim 
that a right of resistance must always exist against any government which 
attempts ‘to make the people slaves’. When the people refuse to allow 
themselves to be enslaved, they are merely defending ‘their possession of 
liberty" (le bien de liberté). And when they defend their liberty, they are 
merely ‘procuring that which is their natural right’ (droit naturel) (fos 
293a-b). Finally, the same assumptions are even more clearly spelled out 
by Mornay, who concludes his discussion of prescription and ‘the right 
of the people’ by insisting that no action by any lawful government ‘must 
ever detract in any way from the right of the people's liberty’. The main 
reason he gives is that the chief concern of any government ‘must always 
be to act as the guardians of the liberty and security of the people’ (F., 
p. 168; S., p. 106). 

If the final cause of setting up a commonwealth is the people's welfare, 
and especially the preservation of their rights, then according to the 
Huguenots the only possible efficient cause must be the general consent, 
freely expressed, of all the citizens involved. Beza states this claim so 
strongly in his Right of Magistrates that he is even prepared to argue that 
‘if a people knowingly, and in complete freedom, has consented to some- 
thing that is in itself manifestly irreligious and contrary to the law of 
nature, the obligation is invalid’ (p. 124). The same assumption that, as. 
he earlier puts it, an act of ‘free and lawful consent’ is always needed for 
the creation of any ‘legitimate rulers’ is then reiterated by all the other 
leading Huguenot theorists (p. 107). “The first magistrates’, as The 
Awakener agrees, were not only ‘created by common consent’, but ‘no 
Empire or government can ever be considered just or legitimate’ unless 
it is inaugurated with the consent of the people (pp. 81, 84). The same 
assumptions underlie the more elaborate account of how ‘kings are created 
by the people’ which Mornay offers at the start of the third Quaestio of his 
Defence (F., p. 158). He lays more emphasis on the role of the magistrates 
who actually choose the king, stressing that it is ‘those who represent the 
people's majesty” who assign the king his office ‘together with the sceptre 
and the crown’ (F., p. 160). But he still insists that one of the necessary 
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conditions for the legitimacy of any ruler is that he should be established 
in power by the free consent of at least a majority of the people. This is 
made clear from the detailed description he gives of the installation of 
Saul as King of Israel. Even in this case it was not enough that the king had 
already been ‘selected’ by God. He still needed to be ‘established’ by the 
general consent of the people, which they duly expressed first by 'accla- 
mation’ and subsequently by a formal vote which revealed a majority in. 
favour of accepting him (F., p. 159). 

Although the people's consent is said to be essential before any ruler. 
can be installed, the Huguenots recognise that this requirement, especially 
in such a large and populous country as France, poses certain practical 
difficulties. The solution they propose is that we must think of the people. 
as having delegated their authority to choose and subsequently to control. 
their supreme magistrate to a body of lesser magistrates who are specially 
selected for this purpose. As Mornay explains, it is obvious that ‘good 
government depends on a degree of order that cannot be maintained’ if a 
‘large multitude’ is allowed to take part directly, and it is equally obvious 
that there are many ‘affairs of state’ that ‘cannot be communicated pub- 
licly' to the whole body of the people ‘without danger to the common 
interest’. This makes it desirable that the sovercign rights and privileges 
originally held by the people as a whole should be exercised by their 
elected ‘officers of the kingdom’ on their behalf and in their own best 
interests (F., p. 150). 

‘The accounts Beza and Mornay provide of this process of delegation 
appear to reflect an anxiety to ensure that their natural-law arguments 
remain compatible with their earlier appeals to French constitutional 
history. The *officers of the kingdom" are said to be of two kinds. There. 
are the local and seigneurial magistrates, ‘among whom may be num- 
bered’, according to Beza, ‘dukes, marquises, counts, viscounts, barons 
and chatelains’ as well as ‘the elected officers of towns’ (p. 110). Mornay 
lays a special emphasis on the last-named group, claiming that ‘each of 
the towns that form part of the kingdom’ must be taken to have ‘i 
vidually and expressly sworn’ to act on behalf of the people as a whole 
(F., p. 152). Then there are the magistrates elected to sit as representa- 
tives of the people in the assembly of the Three Estates. Beza gives a long 
account of their powers (evidently lifted directly from Hotman's Franco- 
gallia) which culminates in the claim that ‘the Estates of the country’ 
hold a right of ‘sovereign governance’ which has been assigned to them 
directly by the whole body of the people (p. 123). Mornay agrees that the 
‘same powers are held ‘in every properly constituted kingdom’ by ‘the 
Parliament, Diet and other such assemblies’, and that this assigns them 








THE RIGHT TO RESIST 331 


the highest duty of ensuring that ‘no harm is suffered either by the 
‘commonwealth or by the Church’ (F., p. 150). 

This account of the procedure by which legitimate rulers are said to be 
selected and controlled is taken to have two important implications. The 
first is that when Beza and Mornay speak of ‘the people’ as a collectivity, 
they are not in fact referring to the whole body of the citizens, but only — 
as Mornay explains - to ‘those who receive authority from the people, that 
is, the magistrates below the king who have been elected by the people’ 
(F., p. 149; cf. S., p. 120). The other implication is that while the people 
never forfeit their ultimate sovereignty, they do give up their right to 
irectly. As Mornay adds, this follows from the fact that the 
covenant with the king, setting out the terms of his rule, is never sworn 
by the whole body of the people, but only by their selected representatives. 
So the corresponding right to hold the king to his promises can never be 
a property of the people as a whole, but only a property of ‘the authorities 
that have the power of the people in them’ (F., p. 154). 

‘The final point the Huguenot theorists make about the process of setting 
up a legitimate commonwealth may be said to follow from these claims 
about welfare and consent: if the commonwealth has to be inaugurated 
with the consent of the people, and if the reason for setting it up is to 
improve their welfare and secure their rights, then it seems that the actual 
mechanism which brings it into being must take the form of a contract 
or Lex Regia agreed between the representatives of the people and their 
prospective ruler, a contract which stipulates that the king will in fact 
pursue the welfare and uphold the rights of the people who have agreed 
to his ruling over them for this express purpose. 

This contract (pactum) is wholly separate from the idea of the religious 
covenant ( foeda) which the Huguenot theorists also invoke. In discussing 
the foedus they were concerned with the duty of both the magistrate and 
the people to uphold the laws of God. But in discussing the pactum they 
are simply concerned to establish that, as Beza declares, ‘wherever law and 
equity [have] prevailed’, no nation has ever ‘created nor accepted kings 
except upon definite conditions’ (p. 114). It is this contention which leads 
them to speak of a second and purely political contract, one which takes 
the form, in Beza’s words, of ‘a mutual oath between the king and the 
people’ (p. 118). The character of this agreement is stated in general terms 
by all the leading Huguenot writers. The Awakener, for instance, speaks of 
the ‘mutual and reciprocal obligation between the magistrate and his 
subjects’ (p. 8o). Similarly, The Politician cites "the reciprocal arrange- 
ments between prince and subject’ which ‘cannot be violated without 
injustice by either of the parties’ (fo 852). But the fullest account of these 
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reciprocal obligations is given by Mornay in the third Quaestio of his 
Defence, which includes a special section on “The covenant, or compact, 
between the king and the people’ (F., p. 180). Mornay's main concern is 
to stress that whereas the people's representatives swear a ‘conditional’ 
obligation to the king, the king swears an ‘absolute’ obligation to these 
representatives (F., p. 181). When ‘the people made the king’ at the point 
when they first decided to establish the commonwealth, they caused him 
to swear an absolute oath to ‘preserve the people's welfare’. ‘The rep- 
resentatives of the people then made the conditional promise in return 
that ‘they would faithfully obey, as long as his commands were just’ 
F., pp. 180-1). The outcome is said to be the creation of ‘a mutual obli- 
gation’ between the king on the one hand and the magistrates on the other, 
an agreement which ‘cannot be superseded by any other compact, or 
violated in the name of any other right’. Mornay concludes the section by 
insisting that the force of this contract is so great ‘that a king who breaks 

fully may properly be called a “tyrant”, while a people that breaks it 
may properly be called “seditious” ' (F., p. 185). 

The Huguenots are also in complete agreement with the most radical 
of their scholastic predecessors about the character of the commonwealth 
which follows from depicting men in a pre-political condition consenting 
and so contracting to set it up. The main conclusion they state is a theory 
of popular sovereignty. This forms the core of their constitutional 
with their most celebrated argument — their defence of resistance - merely 
being an implication of it (Franklin, 1967, pp. 117, 123). The conclusion 
itself is most clearly presented by Mornay in his Defence, using a series of 
feudal analogies. He insists that since the people are originally free of 
government, and only consent to establish it for their own purposes, they 
must at all times be regarded as ‘the true proprietor’ of the common- 
wealth, exercising ‘supreme dominion’ over it in the same way that the 
‘owner of a fief remains in ultimate control, even though he may choose to 
delegate its actual administration to someone else (F., pp. 162, 191). 
Mornay is careful to use the precise vocabulary of the most radical 
scholastics at this point, not the more conservative language favoured by 
the Thomists. The Thomists generally argued that, although the people 
are originally sovereign, the act of instituting a ruler involves them in 
what Suárez was to describe as ‘a sort of alienation’ of their powers, such 
that the ruler they install is ‘above and greater than’ the whole body of the 
people. Mornay argues on the contrary that the people at all times 
‘remain in the position of the owner’ of their original sovereignty, which 
they merely delegate to their ruler ‘in order that he may exercise it for the 
public good’ (S., p. 86). There is thus no question of the king being ‘above 
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the people’. It is evident on the contrary that ‘the whole people is greater 
than the king and is above him’ (F., p. 190). As Mornay roundly concludes, 
‘once we realise that the people never alienate their sovereignty, but merely 
delegate the right to exercise it to their king, ‘it can hardly be thought 
strange if we insist that the people must be more powerful (potior) than 
the king (S., p. 88). 

‘This central contention carries with it two further implications about 
the character of the lawful commonwealth which the Huguenot theorists 
finally spell out. The first concerns the status of magistrates. They are 
‘said to be the servants of the kingdom, not of the king, since their responsi- 
bility is to the people who create them, not to the king whom they create. 
Beza and Mornay are both extremely emphatic on this point. As Beza 
expresses it, they hold their offices ‘properly speaking, not of the sovereign 
but of the sovereignty’, so that ‘when the sovereign magistrate dies, they 
nonetheless remain in office, just as the sovereignty itself remains intact’ 
(p. 111). The same point is confirmed by Mornay, who speaks of the 
magistrates as servants ‘not of the king but of the kingdom’, since they 
‘receive their authority from the people in public council, and cannot be 
removed unless that body consents’ (F., pp. 161, 162). Finally, the other 
implication they emphasise concerns the status of the king. Here again 
they are careful to invoke the terminology of the most radical scholastics, 
not the more conservative language of the Thomists. The Thomists had 
insisted that even though the king is installed in his office by the people, 
he must thereafter be regarded as legibus solutus - a genuine sovereign free 
from any obligation to obey his own positive laws. Both Beza and Mornay 
maintain on the contrary that a lawful king cannot in this sense be 
regarded as a sovereign at all, since he is merely, as Mornay puts it, ‘a 
kind of minister to the commonwealth' (F., p. 161). His status is merely 
that of an ‘agent’ of the people, ‘while the people is the true proprietor’ of 
the commonwealth (F., p. 191). Mornay repeatedly makes it clear in his 
descriptions of the office of kingship that he sees the status of a lawful king 
as more like that of a salaried official than a sovereign magistrate. The ruler 
is described as a servant of the commonwealth (serous reipublicae), as a 
guardian (custos) and especially as an administrator (minister), and he is 
said to be ‘merely the supervisor and executor of the laws’ (e.g., S. 
pp. 86, 114, 125). This in turn means there can be no question of his 
being legibus solutus. For as Beza insists, ‘there is not a single law to which 
the ruler is not bound in the conduct of his government, since he has 
sworn to be the protector and preserver of them all’. The saying that the 
ruler ‘is not subject to the laws’ is thus dismissed as ‘the false maxim of 
detestable flatterers, not of a subject loyal to his prince’ (p. 113). The same 
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conclusion is strongly supported by Mornay, who thinks it ‘completely 
ridiculous for kings to regard it as a disgrace to be subject to the law’, 
since this ignores the fundamental fact that “kings receive their laws from 
the people’, who remain the ‘owners’ of the commonwealth (S., pp. 86, 
115, 119). 


This essentially scholastic analysis of the origins and character of 
legitimate political societies supplied the Huguenots with a complete 
answer to the ideological problems they needed to resolve. They were able 
in the first place to minimise any remaining fears about the anarchic or 
insurrectionary nature of their political thought, and in particular to 
insist that it was no part of their argument to suggest that individual 
citizens possess the right to kill or even to resist their magistrates. This 
limitation was said to follow from the fact that the act of consent which 
brings a legitimate commonwealth into existence is an act performed by 
the whole body of the people considered as a collectivity. This means, as 
Mornay explains, that although the ruler is minor universis, since ‘the 
entire people is above the king when taken as a body’, he is nevertheless 
maior singulis, since all individual citizens and even magistrates remain 
“below the king as individuals’ (F., p. 162). It follows that no private 
individual can possibly be said to have a right of resistance against a law- 
fully constituted king. Since the people ‘create the prince not as individuals 
but all together’, their rights against him are the rights of a corporation, 
not the rights of ‘any single individual’ who may happen to be a member 
of it (F., pp. 154, 195). Any private individuals who ‘draw the sword’ 
against their king are thus ‘seditious, no matter how just the cause may 
be’, since no commonwealth is ever derived from or founded upon purely 
individual interests (F., p. 195). 

‘The appeal to scholastic arguments also enabled the Huguenots to 
insist that their theory of resistance was legal and constitutional in charac- 
ter, and not a mere call to the many-headed multitude to rise up in 
rebellion against their lawful overlords. This further limitation was said 
to follow from their insistence that, although the people as a whole retain 
the ultimate sovereignty, they must be understood to have delegated the 
right to exercise it to their specially chosen magistrates. As Mornay 
stresses, this implies that ‘when we speak of the people collectively, we 
mean those who receive authority from the people, that is, the magistrates 
below the king’ and ‘the assembly of the Estates’ (F., p. 149). When the 
king promises to rule in the name of the people’s welfare, he signs this 
contract not with the people themselves, but only with the magistrates 
to whom the people ‘have given their sword’ (F., p. 196). It follows that 
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‘even the whole body of the people can never be said to have a direct right 
of resistance against a lawfully constituted king. When a king governs 
tyrannically, he is not breaking any promises made to the body of the 
people, but only the promise he has made to what Mornay characterises 
as an ‘epitome’ of duly constituted magistrates and representatives. So 
the authority to resist a tyrant can never be lodged with the body of the 
people, but only with the magistrates ‘to whom they have transferred their 
authority and power’ (F., p. 195). It is only to these ‘officers of the king- 
dom’ that the king has given his promise to act justly; it is only they who 
may in consequence be said to possess the corresponding right to hold the 
king to the performance of his duties, and to ‘defend the commonwealth 
as a whole from oppression’ if he fails to keep to the terms of his contract 
(F., p. 195). 

A further ideological difficulty which the Huguenots needed to be able 
to resolve arose out of their need to produce a justification of resistance 
with a wider and less purely sectarian appeal than the theories developed 
by the earlier generation of Calvinist revolutionaries. This too they were 
now able to achieve by way of appealing to the same set of scholastic 
arguments. They were able, that is, to make the epoch-making move 
from a purely religious theory of resistance, depending on the idea of a 
covenant to uphold the laws of God, to a genuinely political theory of 
revolution, based on the idea of a contract which gives rise to a moral right 
(and not merely a religious duty) to resist any ruler who fails in his cor- 
responding obligation to pursue the welfare of the people in all his public 
acts. 

It is true that, even at the moment of making this fundamental concep- 
tual shift, the Huguenots still tend to organise theit arguments in such a 
way as to place their main emphasis on the idea of a duty rather than a 
right to resist. As Beza declares, the position of the magistrates as rep- 
resentatives of the people is such that they have ‘a sworn duty to preserve 
the law’ (p. 112). They ‘have promised’, Mornay agrees, to ‘use every 
means at their disposal’ to provide for the ‘protection and defence’ of the 
people, and in consequence ‘have a duty to demand of their agent an 
account of his administration’ (F., p. 193; S., pp. 195-6). The implication 
is that if their ruler degenerates into a tyrant, they have a duty to resist 
him with force, a duty which arises (in Mornay's phrase) out of having 
‘promised their strength and energy to the kingdom’ (F., p. 195). This is 
the form in which the justification of resistance is finally asserted both in 
Beza's and in Mornay's accounts. ‘The lesser magistrates, as Beza main- 
tains, ‘are obliged’ to ‘offer resistance to flagrant tyranny’ and to do so ‘by 
force of arms’ in order ‘to safeguard those within their care’. To act in 
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this way ‘is not to be seditious or disloyal towards one's sovereign’, but ‘to 
keep one’s faith towards those from whom one's office was received, 
against him who has broken his oath and oppressed the kingdom he ought 
to have protected’ (p. 112). Mornay endorses the same conclusion with no 
less force. “The officers of the kingdom’ are said to be ‘not only permitted 
but obliged, as part of the duty of their office’ to ensure that if a tyrant 
‘cannot be expelled without resort to force’, they must ‘call the people to 
arms, recruit an army, and use force, strategy and all the engines of war 
against him who is the declared enemy of the country and the common- 
wealth’ (F., p. 191; cf. pp. 195, 196). 

But in spite of this way of putting the point, it will by now be evident 
that the essence of the Huguenot case rests on the general contention that 
the act of promising analytically implies the acceptance of a moral obli- 
gation on the part of the agent who makes the promise, and a correspond- 
ing moral right on the part of the other signatory to demand that the 
terms of the promise should be kept. As the author of The Awakener puts 
it, ‘the rights of the people’ (les droits du peuple) must include the right to 
demand that their magistrates and elected representatives should at all 
times follow ‘the good customs of the realm’, since these ‘officers of the 
kingdom’ enjoy their special status in virtue of having promised to uphold 
the laws and the people's welfare. Furthermore, these officers in turn have 
a right to insist that their king should rule in such a way that he does 
indeed uphold the people's welfare, since he has been given the dignity 
of kingship in return for promising to perform this precise task (pp. 88-9). 
It follows that if the king neglects this promise and becomes a tyrant, ‘he 
can by right (par droit) be resisted’ by the people's representatives (p. 99). 
Beza reaches the same crucial conclusion in his Right of Magistrates, If 
the king violates the terms of the contract by which he has been installed 
in office, then the lesser magistrates — and even more clearly the rep- 
resentatives of the people — ‘have the right to correct the person they have 
elevated to dominion’, since ‘those who have power to give’ authority to 
kings "have no less power to deprive them of it’ (pp. 114, 118). And 
Mornay repeats the same argument at the end of the third Quaestio of his 
Defence. Any king ‘who violates the compact wilfully and persistently’ is 
‘a tyrant by conduct’, and in such a case ‘the officers of the kingdom’ are 
“empowered by their own right to drive him out'.* 

‘The essence of the Huguenot case is thus that the magistrates and 
representatives of the people have the moral right to resist tyrannical 
government by force, a right which is founded on the prior and natural 
right of the sovereign people to treat the commonwealth as a means for 

? Franklin, 1969, pp. 196-7. 1 have given my own translation of the last clause. 
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securing and improving their own welfare (cf. Mesnard, 1936, pp. 345-6). 
If we ask why they should have chosen to state this final and revolutionary 
conclusion in the language of duties as much as of rights, the answer is 
of course in part a tactical one. After 1572 the main task of the Huguenot 
revolutionaries was to call the natural leaders of the people to arms. To 
argue in these circumstances that they had a right to resist would merely 
have been to make the point that morally speaking they need not fear to 
fight. To put the same claim in the form of saying that they had a duty to 
resist was to make the much stronger claim that they must not fail to fight. 
Tt made resistance not just morally possible but mandatory, enabling them 
to exhort the ‘officers of the kingdom’ in the strongest possible terms to 
recognise, as Mornay assures them, that ‘it is absolutely clear’ that they 
can and ought to ‘take up arms and fight against tyranny’, and ‘not merely 
for the sake of religion, but also in the name of our hearths and homes’ 
(S., p. 208). 

‘The theory developed by Beza, Mornay and the other leading Hugue- 
nots after 1572 soon began to exercise a potent influence, in particular in 
the Netherlands, where a similar revolutionary situation arose in 1580 (cf. 
Griffiths, 1959). After Farnese was appointed governor in 1578, the 
Spanish began to campaign with growing success against the rebels, soon 
regaining the allegiance of the Catholic nobility in the southern provinces. 
Philip II insisted on following up these victories in June 1580 by pro- 
scribing William the Silent and putting a price on his head (Elliott, 1968, 
p. 289). This in turn drove William into a direct confrontation with his 
sovereign and a final abjuration of his allegiance. As a result, William and 
his followers found themselves turning to the arguments already developed 
by the Huguenots as a way of legitimating their own revolutionary stand 
against the authority of the Imperial government. A good example of this 
influence is provided by the anonymous pamphlet entitled A True 
Warning which appeared in Antwerp in 1581. The writer begins by 
appealing to the scholastic idea of the natural and fundamental liberty of 
mankind, arguing that ‘God has created men free’ and that they ‘cannot 
be made slaves by people who have no power over them save that which 
they themselves have granted’ (pp. 228, 230). This is used to sustain the 
claim that all legitimate rulers must be ‘chosen and installed’ by those 
who represent the whole body of the community (p. 229). These magis- 
trates are said to ‘bind the king or lord whom they install’ in such a way 
that he has an absolute duty to ensure that ‘righteousness and justice’ 
upheld in the commonwealth (pp. 228, 229). This in turn means that if 
the king is found to be ‘breaking the conditions’ on which the people's 
representatives ‘accepted him as their lord and prince’, this gives them a 
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right, in view of his broken promise, to resist him and ‘resume their 
original rights’ (p. 229). The same crucial conclusion is endorsed by 
William himself both in the extensive Apology which he presented to the 
States General in December 1580 — the text of which was almost certainly 
drafted by Languet and Mornay ~ and in the official Edict of the States 
General of July 1581 which declared ‘that the king of Spain has forfeited 
his sovereignty’ (p. 216). As the latter document insists, the provinces of 
the United Netherlands have finally been forced, ‘in conformity with the 
law of nature’, to invoke their undoubted right to resist tyrannical govern- 
‘ment and ‘to pursue such means’ as seem likely to secure their ‘rights, 
privileges and liberties’ (p. 225). 


THE DEFENCE OF POPULAR REVOLUTION 


With the publication of the major Huguenot treatises of the 15708, 
Protestant political theory passes across a crucial conceptual divide." 
Hitherto even the most radical Calvinists had vindicated the lawfulness of 
resistance in terms of the paramount duty of the powers that be to uphold 
the true (that is, the Protestant) faith. But with Beza, Mornay and their 
followers, the idea that the preservation of religious uniformity constitutes 
the sole possible grounds for legitimate resistance is finally abandoned, 
The result is a fully political theory of revolution, founded on a recog- 
nisably modern, secularised thesis about the natural rights and original 
sovereignty of the people. 

If we pause once more, however, to compare this argument with the 
one presented by John Locke in the Two Treatises of Government, we find 
that, in spite of these developments, the thesis advanced by the Huguenots 


resistance entirely in the language of rights and natural rights, but goes 
on to locate the authority to resist with ‘the body of the people’ and even 
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ately excluding individual citizens and even the whole body of the people 
from taking any direct political initiative. It remains finally to ask, there- 
fore, at what point the revolutionary Calvinists first succeeded in sweeping 
away these remaining features of a more conservative and religious consti- 
tutionalism, and managed to articulate a fully populist as well as a com- 
pletely secularised theory of the right to resist. 

As one might expect, the answer is that this move was first made in 
Scotland in the period after the first-ever successful Calvinist revolution 
in the late 1550s. By this time Scotland had become a vociferously Calvin- 
ist country, so that the idea of calling on the whole body of the people to 
resist their Catholic overlords became a realistic option in a way that it 
never became for the Huguenots. Furthermore, the theories of Goodman 
and Knox had already served to legitimate the suggestion that it might be 
lawful for all the godly people, and even for individual saints, to oppose 
the rule of an idolatrous tyrant. It only remained to restate their theory in 
the language of rights rather than religious duties in order to attain a fully 
secularised as well as a populist ideology of revolution. What prompted 
this final move was that, although Scotland officially embraced the 
Calvinist faith after the meetings of the Reformation Parliament in 1560, 
the government remained under the control of an unshakeably Catholic 
Queen. This anomaly was removed with the deposition of Mary Queen of 
Scots in 1567, an action which called forth an extensive discussion of 
whether the people could properly be said to have the right to repudiate 
a legitimate prince. By far the most important theorist to answer in the 
affirmative was George Buchanan (1506-82) in his Latin dialogues on 
The Right of the Kingdom in Scotland.* Buchanan seems to have begun to 
draft this remarkable work in 1567, although he only published it in 1579, 
in the wake of the treatises of Beza and Mornay. Meanwhile, however, 
some elements of his argument appear to have been incorporated in the 
speeches delivered in the course of the Regent Moray's embassy to York 
in 1568, as well as in the discussions between the Scottish government 
and Queen Elizabeth's commissioners in London three years later.* 





"Two modern translations of Buchanan's Right of the Kingdom are sale, one by Care F. 

v H. MacNeill (Glasgow, 1964). But 
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Finally, Buchanan himself supplied the theory with its fullest empirical 
grounding in his History of Scotland, a work on which he had been con- 
tinuously engaged throughout these years, and which he eventually 
published in 1582. 

Buchanan is of course best known as a humanist, a Gallicised Scot who 
taught Latin at the Collége de Guyenne in Bordeaux, and whose Latin 
verses prompted Montaigne to describe him in his essay on the education 
of children as ‘that great Scottish poet’ (p. 129). But he also received a 
scholastic training at the University of St Andrews between 1524 and 
1526, where one of his teachers was the redoubtable John Mair (Burns, 
1954, pp- 85, 92-3). Moreover, he seems to have been an early convert to 
Calvinism, becoming a friend and correspondent of Beza's and Mornay's 
while in France, and serving as a member of the General Assembly of 
the Church of Scotland on his return from exile after the successful 
Calvinist revolution of 1560. By intellectual training as well as ideological 
commitment, therefore, Buchanan was peculiarly well-suited to develop 
the heritage of radical scholastic thought in such a way as to place it at the 
service of the Calvinist revolution. 

Buchanan begins his Right of the Kingdom by endorsing the familiar 
scholastic — and Huguenot — assumption that, in order to deduce the 
character of a legitimate political society, we need to begin by considering 
the condition in which men must originally have lived before they arrived 
at the decision to set up a commonwealth. However, the account which he 
goes on to give of this condition is very different from that of the Hugue- 
nots. The Huguenots had tended to accept the Thomist contention that, 
although the natural condition of mankind cannot have been political, it 
must undoubtedly have been social in character. As the author of the 
Political Discourses had expressed it, the reason we can be sure of this is 
that ‘God almighty has not thought it good that men should live alone’ 
(fo 238b). But when the interlocutors in Buchanan's dialogues - Buchanan 
himself and the easily bullied figure of Maitland — address themselves to 
the same question, Buchanan describes man's pre-political life in a 
manner which contrasts sharply with these orthodox — and fundamentally 
Aristotelian — accounts. As befits a prominent humanist, Buchanan seems 
to derive his analysis from stoic rather than scholastic sources, and in 
particular from the view of man's natural condition which Cicero had 
‘enunciated at the beginning of his treatise On Invention. ‘There was a 
time’, Cicero had claimed, ‘when men wandered at large in the fields like 








‘extant formulation of Buchanan's political theory’. For a discussion of this and other diffi- 
culties in Trevor-Roper’s analysis, see G. W. S. Barrow in Annali dlls Fondazione italiana 
perla storia amministrativa 4 (1967), PP. 653-5- 
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animals’; when ‘they did nothing by the guidance of reason, but relied 
chiefly on physical strength’; when there was ‘no ordered system of 
religious worship nor of social duties’; and when men were ‘hidden in 
sylvan retreats’ before becoming transformed ‘from wild savages’ into 
social and political animals (pp. 5-7). As we have seen, some elements of 
this anti-Aristotelian picture had already been sketched by a number of 
Ockhamist writers, in particular by Jacques Almain and Buchanan's own 
teacher John Mair. Buchanan reiterates essentially the same analysis at 
the start of his dialogues. There must have been a time, he assures Mait- 
land, ‘when men lived in huts and even in caves’; when they followed ‘a 
wandering and solitary life’; and when ‘they moved about like so many 
aliens, having neither laws nor even any fixed abode’ (pp. 8-9). 

As with the Huguenots and their scholastic predecessors, Buchanan's 
reason for beginning with this portrayal of man's natural condition is to 
insist that political societies are not directly ordained by God, but arise 
naturally out of a series of decisions made by men themselves. In describ- 
ing the process by which legitimate commonwealths come into existence, 
however, Buchanan differs from the Huguenots at two crucial points. 
Beza and Mornay had spoken of two separate contracts which the people 
may be said to sign at the inauguration of a commonwealth: the religious 
covenant or foedus by which they promise God to act as a godly people; 
and the political covenant, embodied in the Lex Regia, by which they 
agree to transfer their Jmperium to an elected ruler on certain mutually 
acceptable terms. By contrast, Buchanan makes no mention of the 
religious covenant at all ~ an eloquent silence which was also to be main- 
tained by Johannes Althusius (1557-1638) in his massive treatise of 1603 
entitled Politics Methodically Set Forth, the most systematic statement of 
revolutionary Calvinist political thought. As Buchanan and Althusius 
both make clear in the titles of their works, they now see themselves as 
talking exclusively about politics, not theology, and about the concept of 
rights, not religious duties. Moreover, while Buchanan is content simply 
to ignore the religious foedus, Althusius underlines this deliberate omission, 
emphasising in his Preface that all the jurists — including even Bodin — 
have been guilty of confusing the science of politics with that of law, 
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while all the theologians have been equally at fault in continuing to 
sprinkle their political writings with ‘teachings on Christian piety and 
charity’, failing to recognise that such considerations are almost equally 
“improper and alien to political doctrine’ (pp. 1-2). More self-consciously 
even than Buchanan, Althusius has the ambition to emancipate the study 
of ‘politics’ from the confines of theology and jurisprudence, and to return 
‘all merely theological, juridical and philosophical elements to their proper 
places’ in the name of concentrating exclusively on the independent 
subject-matter of political science (p. 8). 

‘The other vital difference between Buchanan and the Huguenot revol- 
utionaries arises out of his account of the contract which leads to the 
formation of a legitimate commonwealth. Tes Hase ud enied i 
theory of representative rather than direct popular sovereignty, 
thatch people sign away their authority to choose and control their rulers 
to an ‘epitome’ of magistrates. Again, Buchanan is eloquently silent on 
this additional contract, insisting that ‘the whole body of the people’ must 
be pictured as ‘coming together’ to elect ‘someone to deliberate and con- 
cern themselves with the affairs of each member of the community’ (pp. 9, 
12). There is no suggestion that the citizens delegate their authority to 
create a ruler in the way that Beza and Mornay had supposed. On the 
contrary, Buchanan makes it clear that when the people institute a ruler, 
they do so by means of a straightforward contract, without intermediaries, 
in which one signatory is the prospective ruler and the other ‘the whole 
body of the people’ (pp. 9, 12). 

Buchanan next points out that this account of the formation of political 
society implies a radical thesis of popular sovereignty. When the people 
consent and subsequently contract to establish a ruler over themselves, 
they are by no means alienating their original sovereignty in the manner 
assumed by Aquinas and his followers. Buchanan agrees with the more 
radical scholastics — especially Almain and Mair — that the people merely 
delegate their authority to a ruler whose status is not that of a sovereign 
who is maior universis and legibus solutus, but is rather that of a minister 
who remains minor universis and in consequence bound by the positive 
laws of the commonwealth. As Buchanan rather crushingly affirms, the 
people not only "have the power to grant /mperium to their king’, but must 
not be imagined to make any ‘transmission’ of their original sovereignty, 
since they simply ‘prescribe to their king the form of his Imperium’ with 
the aim of ensuring that ‘he acts like a guardian of the public accounts’ 
(pp. 32-3, 58, 62). 

‘This radical scholastic analysis of the legal character of any legitimate 
‘commonwealth had of course been taken up already by Beza, Mornay and 
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their disciples. But Buchanan is far more revolutionary in the account he 
goes on to give of the right to resist a ruler if he fails to keep to the terms 
of the Lex Regia enacted at the inauguration of his rule. He bases his 
argument on the essentially stoic description he gives of the condition in 
which men may be said to make the decision to set up a commonwealth. 
As Suárez was shortly to point out in The Laws and God the Lamgiver, an 
appallingly anarchic view of political obligation seems to be implied if one 
concedes that ‘the power of a whole community of individuals assembled 
together must be derived from men as individuals’ (1, pp. 165-6). For this 
suggests that the reason for setting up a commonwealth must be to protect 
individual rights rather than the common good, thus leaving open the 
alarming possibility that the whole body of the people, and even individual 
citizens, may be said to have the authority to resist and kill a legitimate 
ruler in defence of their rights. For Suárez, as for Beza and Mornay, this 
implication was enough to make it seem obvious that an individualist 
account of the condition in which men consent to the formation of 
political society must be a complete mistake. For Buchanan, by contrast, 
‘one of the reasons for insisting on a stoic rather than an Aristotelian 
account of man's pre-political condition may well have been the fact that 
it helped him to legitimate a highly individualist and even anarchic view 
of the right of political resistance. He first of all stresses that, since the 
whole body of the people agree together to set up a lawful government, it 
follows that the entire populace, and not merely their elected represent 
tives, must retain a corresponding right to resist. As we have seen, a hint 
of this argument had already been dropped by a number of Gerson's 
followers, most notably by Mair in his History. But Buchanan is the first 
constitutional theorist to state it in a completely unequivocal and con- 
sistent form. Since the people as a body create their ruler, it is said to be 
possible at any time ‘for the people to shake off whatever Imperium’ they 
may have imposed on themselves, the reason being that ‘anything which 
is done by a given power can be undone by a like power’ (p. 62; cf. p. 52). 
Furthermore, Buchanan adds that, since each individual must be pictured 
as agreeing to the formation of the commonwealth for his own greater 
security and benefit, it follows that the right to kill or remove a tyrant 
must be lodged at all times ‘not only with the whole body of the people” 
(universo populo) but ‘even with every individual citizen” (singulis etiam) 
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(p. 97). So he willingly endorses the almost anarchic conclusion that even 
when, as frequently happens, someone ‘from amongst the lowest and 
meanest of men’ decides ‘to revenge the pride and insolence of a tyrant’ 
by simply taking upon himself the right to kill him, such actions are often 
‘judged to have been done quite rightly’, and such men are commonly 
left unmolested, with ‘no question ever being made against the killers’ 
(pp. 61, 79, 81; cf. Burns, 1951, pp. 65, 66-7). 

At this critical moment Buchanan considers the obvious objection — 
which Maitland duly if rather feebly raises ~ that these conclusions in 
favour of rebellion and tyrannicide run counter to the Pauline doctrine of 
‘ordination and non-resistance. The answer Buchanan rather testily gives 
is that this is ‘to fall into the usual error’ of allowing a single sentence in 
the Bible to outweigh all the evidence of law and philosophy — a typically 
humanist impatience with the orthodox political philosophy of the evan- 
gelical Reformation (pp. 69, 71-2). Speaking jm propria persona as a 
humanist interpreter of texts, Buchanan proceeds to offer an ingenious 
exegesis of the Pauline injunctions in which he seeks to establish that the 
Apostle was merely speaking for his own time and place rather than 
attempting to enunciate any universal maxims of political prudence 
(pp. 71-2, 76-7). Reverting to his more scholastic mood, Buchanan then 
gocs on to reiterate once again that a right of resistance and deposition 
must at all times be lodged with the whole body of the people. This i 
first defended — very much in the manner of d'Ailly, Gerson and the later 
conciliarists - by reference to the fact that an heretical or incapable pope 
can always be rightfully deposed by a General Council of the Church 
(pp. 77, 84 ft). But Buchanan then treats the same conclusion as a 
straightforward corollary of his theory of popular sovereignty. Since the 
people create their rulers, and remain ‘more powerful’ than any rulers 
they may create, it follows that they can remove them at will, for ‘whatever 
rights the populace may have granted to anyone, they can with equal 
justice rescind’ (p. 80). Buchanan makes it clear, moreover, that in speak- 
ing of this power of deposition he is thinking in terms of the people's 
‘subjective’ right to dispose of their kings, for he adds that any right (ius) 
they may grant to a king ‘may properly be said to belong’ (proprie pertinet) 
to the whole body of the people, taking the form of a possession over 
which they may be said to retain an ultimate control even though they 
may choose to delegate the use of it (pp. 81-2). Finally, the fortunes of 
four kings of Scotland are cited — in a highly tendentious fashion — to 
corroborate the central claim that in the case of rulers ‘who have governed 
cruelly and scandalously’ the people have not only possessed but have not 
hesitated to exercise the right ‘to have called them to account, and even 
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to have placed some in perpetual imprisonment, and to have exiled or put 
others to death’ (pp. 61, 81-2; cf. Burns, 1951, p. 66). 


In the course of the 1580s, as the result of a sudden shift of fortune in 
the French religious wars, a number of Catholic theologians began to 
adopt a very similar and no less radical justification of political resistance. 
To explain this development, we need to recall that, at the death of the 
Duke of Anjou in 1584, the direct heir to the French throne became Henry 
of Navarre, an avowed Huguenot (Green, 1964, pp. 261-2). The Guises 
responded to this threat by reviving the Catholic League and increasing 
their pressure on Henry III, while their leading pamphleteers well aware 
that the vast majority of the population remained faithful to the Catholic 
Church ~ proceeded to put a demand for a general insurrection against 
the Valois monarchy directly to the whole body of the people. The most 
important writers to adopt this stance were Jean Boucher (1548-1644), 
who published a defence of tyrannicide in 1589 entitled The Just Renunci- 
ation of Henry III, and Guillaume Rose (c. 1542-1611) who proclaimed 
the same theme even more stridently in the title of his enormous treatise 
of 1590 on The Just Authority of a Christian Cammonzealth over Impious 
and Heretical Kings (Labitte, 1866, pp. 165-73). But the most notorious 
of the Catholic defences of rebellion and tyrannicide to appear during this 
period was contained in Mariana's account of The King and the Education 
of the King. The second and third sections of Mariana’s book consist of 
relatively conventional humanist discussions about the type of education 
and the range of virtues needed to produce a successful prince (Book II), 
and about the qualities needed by magistrates, bishops and other coun- 


and Mair. Moreover, Mariana expresses his views with exceptional clarity 
and assurance, as well as illustrating them — in the manner of Mair and 
Buchanan — by reference to a number of lessons and principles already 
enunciated in the massive History of Spain which he had published in 


Mariana’s opening chapter is headed ‘Man is by nature a social ani- 
mal’.* But his account of the origins of political society is far from being 
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on ery me ea asain 
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presented ‘in the traditional Aristotelian way’ as some commentators have 
maintained (Hamilton, 1963, p. 31). The chapter begins with the essen- 
tially stoic contention ~ already advanced by Buchanan and soon to be 
repeated almost word for word by Althusius — that ‘men at first were 
solitary wanderers’ (solfvagi) who ‘moved about in the manner of wild 
animals’ and ‘had no settled abode’. Their sole concern was ‘to preserve 
their lives and to procreate and bring up their children’, and in these pur- 
suits ‘they were restrained by no laws, neither were they held together 
by the Jmperium of any ruler’ (p. 16). This condition is said to have con- 
tinued for some time, with each family living a peaceful and self-sufficient 
life ‘without fraud, lies or the exercise of power’ and ‘with no warlike 
sounds to make the lives of men anxious’ (p. 17). After a further period, 
however, the depredations of wild animals, and of lawless men ‘who began 
to terrorise the rest’, rendered it unsafe to go on living this ‘life of natural 
instincts and impulses’ (pp. 16, 20). The outcome was that ‘those who felt 
"felt constrained to make a pact with each 
a society’, after which ‘men went on to establish towns and 
;' (p. 20). As in Buchanan, there is no reference to the making 
of any religious covenants: the establishment of political society is seen in 
wholly naturalistic terms as a product of man’s attempts to improve his 
natural lot (cf. Lewy, 1960, p. 48). 

After discussing various forms of government and the problem of suc- 
cession, Mariana boldly turns in Chapter VI to ask ‘Whether it may be 
permissible to oppose a tyrant?” (p. 65). He replies that since the people 
have established their commonwealths themselves, ‘there can be no doubt 
that they are able to call a king to account’ (p. 72). He first of all concedes 
that, if we ask what authority is needed to remove a tyrannical ruler, the 
answer is that normally we need a properly constituted Assembly, or at 
least a public meeting of all the people (pp. 75-6). But he then goes on to 
argue, in a passage that became notorious, that ‘if you ask what can be 
done if the power of the public meeting is laid aside’, the answer is that 
‘anyone who is inclined to heed the prayers of the people may attempt to 
destroy’ a tyrant, and ‘can hardly be said to have acted wrongly’ in making 
such an attempt to serve as an instrument of justice (pp. 76-7). There is 
thus said to be an ultimate right of tyrannicide ‘which can be exercised 
by any private person whatsoever (cuicumque privato) who may wish to 
come to the aid of the commonwealth’ (p. 76). 

Finally, Mariana concludes his discussion - in Chapters VIII and IX — 
by spelling out the radical theory of Imperium on which his argument is 
based. He admits that ‘many erudite men’ (including almost all his fellow 
Jesuits) maintain that ‘the commonwealth gives up (deferre) the supreme 
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power to its ruler without any exception’, thereby creating a princeps who 
is legibus solutus and "above! the entire regnum as well as its individual 
citizens (pp. 93, 99). He points out, however, that since 'the power of the 
king, if it is legitimate, has its source in the citizens’, it must be ‘by their 
concession (iis concedentibus) that all kings are at first placed in authority 
in every commonwealth’ (p. 88). This leads him to insist hat the orthodox 
‘Thomist suggestion ‘that the citizens as a whole give up their power 
without any exception’ must be ‘exceedingly improbable’ (p. 90). He 
accordingly rejects any suggestion that ‘a princeps can ever be legibus 
solutus’, or even that he is capable of wielding ‘a power greater than that 
of the community" (maiorem universis) (p. go). On the contrary, Mariana 
affirms that a ruler must be seen not as the owner (dominus) but simply as 
the helmsman and guide (gubernator, rector) of his kingdom (pp. 59, 100). 
His status can never be higher than that of an elected official who is paid 
a salary (merces) by the citizens in order to look after their interests 
(p. 59). Should he fail to do so, Mariana takes it to be obvious that any one 
of the citizens, of all of them together, must retain the right to remove 
and even kill him. 

The Jesuit Mariana may thus be said to link hands with the Protestant 
Buchanan in stating a theory of popular sovereignty which, while scholas- 
tic in its origins and Calvinist in its later development, was in essence 
independent of either religious creed, and was thus available to be used by 
all parties in the coming constitutional struggles of the seventeenth 
century. The articulation of these purely secular and wholly populist 
doctrines may thus be said to have laid the foundations for the later 
challenge to the two main traditions of absolutist political philosophy 
which, as we have seen, had also become established by the close of the. 
sixteenth century. One of these was the providentialist tradition, later 
associated in particular with Filmer in England and Bossuet in France. 
The other was the more rationalist tradition stemming from Bodin and 
the neo-Thomists, and reaching its climax in the natural-law systems of 
Grotius and Pufendorf. John Locke in the Two Treatises of Government 
may be said to have mounted the definitive attack on both these traditions, 
modifying Pufendorf's absolutist theory of the social contract as well as 
repudiating Filmer’s patriarchalism (Laslett, 1967, pp. 67-78). It is a 
mistake, however, to think of the development of this modern ‘liberal 
theory of constitutionalism essentially as an achievement of the seven- 
teenth century.” As will by now be clear, the concepts in terms of which 





leading account whch Macphee as gi P 
‘account which Macpherson as given of the rise o "possessive individualism"; €f. 
Macpherson, 1962, esp pp 1, 263-71 


348 CALVINISM AND THE THEORY OF REVOLUTION 


Locke and his successors developed their views on popular sovereignty 
and the right of revolution had already been largely articulated and refined 
‘over a century earlier in the legal writings of such radical jurists as Sala- 
monio, in the theological treatises of such Ockhamists as Almain and 
Mair, as well as in the more famous but derivative writings of the Calvinist 
revolutionaries. Nor did the radical Saints of the seventeenth century 
hesitate to make use of the dialectical weapons which had thus been 
fashioned for them by their papist enemies. A generation before Locke 
produced his classic defence of the people's right to resist and remove a 
tyrannical government, Oliver Cromwell had already found it quite suf- 
ficient (according to Burnet's report) to reassure himself about the lawful 
ness of executing Charles I by engaging in ‘a long discourse’ about ‘the 
nature of the regal power, according to the principles of Mariana and 
Buchanan’ (Burnet, 1, p. 76). 








Conclusion 


By the beginning of the seventeenth century, the concept of the State - its 
nature, its powers, its right to command obedience - had come to be 
regarded as the most important object of analysis in European political 
thought. Hobbes reflects this development when he declares in the 
Preface to his Philosophical Rudiments, first published as De Cive in 1642, 
that the aim of ‘civil science’ is ‘to make a more curious search into the 
rights of states and duties of subjects’ (pp. x, xiv). How had this develop- 
ment come about? One of the main aims of this book has been to 
suggest an answer. The aim of these concluding remarks will be to 
summarise the argument by recapitulating what I take to be the most 
important preconditions for the acquisition of the modern concept of the 
State, 

‘One precondition is clearly that the sphere of politics should be 
envisaged as a distinct branch of moral philosophy, a branch concerned 
with the art of government. This was of course an ancient assumption, 
classically embodied in Aristotle's Politics. The idea was lost to view, how- 
ever, with Augustine's immensely influential insistence in The City of God 
that the true Christian ought not to concern himself with the problems of 
‘this temporal life’, but ought to keep his gaze entirely fixed on ‘the ever- 
lasting blessings that are promised for the future, using like one in a 
strange land any earthly and temporal things, not letting them entrap 
him or divert him from the path that leads to God’ (pp. 193-5). As I have 
sought to argue, this in turn suggests that any attempt to excavate the 
foundations of modern political thought needs to begin with the recovery 
and translation of Aristotle's Politics, and the consequent re-emergence 
of the idea that political philosophy constitutes an independent discipline 
worthy of study in its own right. When William of Moerbeke issued the 
first complete Latin translation of the Politics in the early 1250s, he 
described ‘the highest community’ which Aristotle discusses at the 
beginning of Book I as the commumicatio politica, the political com- 
munity, and in this way helped to put the concept of ‘politics’ (politica) 
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into currency for the first time! Soon after this we encounter the earliest 
references to ‘political science’ as a distinct form of practical philosophy 
concerned with the principles of government. Perhaps the first writer to 
think of himself with complete self-consciousness as a political scientist 
was Brunetto Latini, Dante's revered teacher, whose Books of Treasure, 
completed in the 1260s, made a pioneering contribution to the genre which, 
we have seen, may be said to culminate in Machiavelli's Prince.* At the 
start of his book Latini promises that his discussion will conclude with a 
study of ‘the means by which rulers ought to govern those who are set 
under them’ - an aspect of ‘practical philosophy’ which he describes as 
j. And when he turns to fulfil his promise in the closing 
Government of Cities’, he not only speaks of ‘politics’ as. 
‘the science concerned with government’, but goes on to proclaim that, 
in devoting himself to the study of politics, he is investigating ‘the noblest 
and greatest of all the sciences’, as ‘Aristotle has proved in his book’ 
(p. 391). 
It is sometimes suggested that, even when we turn to Latini's ultimate 
heirs, the humanists of the sixteenth century, we must still concede that 
they were not ‘in our modern sense of the term “political theorists" ", and 
that it must still be anachronistic to place their thought ‘under this essen- 
tially more modern category’ (Dickens, 1974, p. 70). It is arguable, how- 
ever, that such a degree of caution itself leads to anachronism. By the 
ing of the sixteenth century Guillaume Budé was already insisting 
ical science’ (science politique) constitutes a distinct form of 
enquiry, and in his Education of the Prince he repeatedly proclaims that 
his main concern is to elucidate ‘the elements of the political sciences’ 
(pp. 19, 88, 93, 118). By the second half of the century, this sense the 
humanists had of themselves as students of ‘politics’ began to be reflected 
in the titles of their works: in 1556 Ponet published his Short Treatise of 
Politic Power; in the 1580s La Noue completed his Political and Military 
Discourses; in 1589 Lipsius issued his Six Books of Politics; and in 1603 
Althusius outlined the principles of a new, secularised political science in 
his treatise entitled Politics Methodically Set Forth. By this time, the 
foundations of the modern idea of ‘politics’ as the study of statecraft had 
been firmly laid. 
"Fo the dt of Moines aan se Knowles, p 193, For Monte rendering 
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A second precondition for coming to think of the State as the main 
subject-matter of political philosophy is that the independence of each 
regnum or civitas from any external and superior power should be vindi- 
cated and assured. The acceptance of this idea was scarcely possible so 
long as it was agreed that the princeps of Justinian’s Code should be 
equated with the Holy Roman Emperor, who thus came to be treated as 
the sole genuine bearer of /merium in medieval Europe. One of the most 
important steps towards the formation of the modern concept of the State 
was thus taken when Bartolus and his pupils insisted that the civitates of 
the Regnum Italicum were not merely in a position of de facto independence 
from the Empire, but ought to be legally acknowledged as universitates 
superiorem mon recognoscentes, as “independent associations not recognising 
any superior’ in the conduct of their political affairs. It has even been 
argued by one recent authority that Bartolus and Baldus together con- 
structed the entire ‘legal foundations’ on which ‘the modern theory of the 
State rests’ 

A further precondition for arriving at the modern concept of the State 
is that the supreme authority within each independent regnum should be 
recognised as having no rivals within its own territories as a law-making 
power and an object of allegiance. Any such unitary image of political 
sovereignty was precluded in medieval Europe by the legal assumptions 
underpinning the feudal organisation of society, and by the Church's 
claims to act as a law-making power coeval with rather than subordinate 
to the secular authorities. A further conceptual change of far-reaching 
significance was thus engineered when the concepts of seigneurial and 
ecclesiastical jurisdiction began to be challenged. As we have seen, the 
earliest full-scale attack on the Church’s status as a regnum was launched 
in the first half of the fourteenth century, when Marsiglio of Padua 
argued in The Defender of Peace that all coercive power is secular by 
definition, and that the highest authority possessed by any priest ‘with 
respeci to his office’ can only be ‘to teach and practice’, without exercising 
any ‘coercive authority or worldly rule” (pp. 114, 155). This dismissal of 
the legal and jurisdictional powers of the Church was taken over with 
‘equal enthusiasm in the course of the sixteenth century by the legist sup- 
porters of absolutism, especially in France, and by the Lutheran exponents 
of the theory that the true Church consists of nothing more than a con- 
gregatio fidelium. By this time, moreover, such legists as Charles Du 
Moulin ~ whom Bodin was to hail as ‘the ornament of all lawyers’ — had 
+ See Wahl 1977, p. So. But as Wahl emphasises, Baldus was much more disposed than 


Bartolus to continue to accept the ultimate legal supremacy of the Holy Roman Emperor. 
Cf. Wahl, 1977, pp. 85-6. = 
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also begun to challenge the structure of seigneurial rights, arguing that 
the powers of the crown should not be envisaged as the apex of a feudal 
pyramid, but rather as a unified and absolute authority under which all 
citizens should be ranged in a legally undifferentiated fashion as subditi 
or subjects (Church, 1941, pp. 239, 242). By the end of the sixteenth 
century, the foundations had thus been fully laid for the idea of the State. 
as the sole bearer of /mperium within its own territories, all other corpor- 
ations and organisations being allowed to exist only with its permission. 

Finally, the acceptance of the modern idea of the State presupposes that. 
political society is held to exist solely for political purposes. The endorse- 
ment of this secularised viewpoint remained impossible as long as it was 
assumed that all temporal rulers had a duty to uphold godly as well as 
peaceable government. The sixteenth-century reformers were entirely at 
one with their Catholic adversaries on this point: they all insisted that one 
of the mai of government must be to maintain ‘true religion’ and 
the Church of Christ. As we have seen, this in turn means that the religious 
upheavals of the Reformation made a paradoxical yet vital contribution 
to the crystallising of the modern, secularised concept of the State. For as 
soon as the protagonists of the rival religious creeds showed that they were 
willing to fight each other to the death, it began to seem obvious to a num- 
ber of politique theorists that, if there were to be any prospect of achieving 
civic peace, the powers of the State would have to be divorced from the 
duty to uphold any particular faith. With Bodin’s insistence in his Six 
Books that it ought to be obvious to any prince that ‘wars made for matters 
of religion’ are not in fact ‘grounded upon matters directly touching his 
‘estate’, we hear for the first time the authentic tones of the modern theorist 
of the State (p. 5353 cf. McRae, 1962, p. A4). 





‘The surest sign that a society has entered into the secure possession of 
a new concept is that a new vocabulary will be developed, in terms of 
which the concept can then be publicly articulated and discussed. So I 
treat it as a decisive confirmation of the argument I have now sketched 
that, by the end of the period with which I have been concerned, the term 
"State! began to be freely used for the first time in a recognisably modern 
sense. 

‘The Latin term status had of course been employed by legal and 
scholastic writers throughout the later Middle Ages in a variety of political 
contexts. But even if we feel justified in assuming that status should be 
translated in these cases as ‘State’ — an assumption which perhaps tends 
to be made rather readily by some medieval historians! — it is clear that 

3 See for example Post, 1964, p. 241-6 and passin. 
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what is at issue is very different from the modern idea of the State. Before 
the sixteenth century, the term status was only used by political writers 
to refer to one of two things: either the state or condition in which a ruler 
finds himself (the status principis); or else the general ‘state of the nation’ 
or condition of the realm as a whole (the status regni). What was lacking 
in these usages was the distinctively modern idea of the State as a form of 
public power separate from both the ruler and the ruled, and constituting 
the supreme political authority within a certain defined territory.* It has 
plausibly been argued that this modern and more abstract meaning may 
have arisen directly out of earlier discussions about the prince's need ‘to 
maintain his state’ in the sense of maintaining his established range of 
powers (Dowdall, 1923, p. 102). But as Post has emphasised, it is usually 
clear in pre-sixteenth-century discussions that, when ‘the state of the 
Prince’ is being discussed, the intention is not to distinguish the ruler's 
powers from those of the State, but rather to assert that they ought to be 
identified, the aim being to insist that the prince himself should be taken. 
to constitute ‘the final authority and therefore the real government’ of the 
realm (Post, 1964, p. 334; cf. Hexter, 1957, p. 118). 

By the end of the yuattrocento, however, especially in those humanist 
writers whose main concern was to discuss the status principis or lo stato 
del principe, we begin to see some signs of the crucial transition from the 
idea of the ruler ‘maintaining his state’ to the more abstract idea that there 
is an independent political apparatus, that of the State, which the ruler 
may be said to have a duty to maintain. One example occurs at the begin- 
ning of Patrizi's treatise on The Kingdom and the Education of the King. 
He not only seems to make a distinction between the powers of magistrates 
and the powers inherent in different types of regime, but employs the 
term status in going on to speak of these regimes as ‘types of state’. But 
the work which contains the strongest hints of this transition is of course 
Machiavelli's The Prince. One of Machiavelli's most suggestive passages 
occurs at the end of Chapter IX, where he declares that the populace 
‘ought to recognise that they owe an obligation in times of adversity to 
their prince and his government for having maintained them in times of 
peace - a contention which he expresses by pointing out that in such 
circumstances ‘the state has need of its citizens’ (lo stato ha bisogne 
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de’ cittadini). But perhaps the most suggestive usage occurs in Chapter 
XIX, where Machiavelli assures the prince that the ability to defend him- 
self against conspirators is easier to acquire than he may suppose, since it 
is always open to him to overawe his enemies by calling on the support of 
“the majesty of the state’ (la maestà dello stato) (p. 74).* 

Even in The Prince, however, it is generally clear that, when Machiavelli 
speaks of his desire to advise ‘a prince wishing to maintain his state’ (uno 
principe volendo mantenere lo stato), what he usually has in mind is the 
traditional idea of the prince maintaining his existing position and range of 
powers.? To find the term ‘State’ being freely used for the first time in a 
more abstract and recognisably modern sense, we need to turn to the heirs 
of the Italian humanists, especially in sixteenth-century France and 
England, and above all to those whose chief interests lay in the field of 
legal humanism. 

As one might expect, this transition first appears to have been ac- 
complished in France. Far more than in Italy, the material preconditions 
for such a development were all present: a relatively unified central 
authority, an increasing apparatus of bureaucratic control, and a clearly 
defined set of national boundaries.* So too ~ earlier than in England or 
Spain ~ were the intellectual preconditions: the reception of Italian 
humanist advice-books concerned with the problems of ‘maintaining 

te’, together with the development of legal-humanist views about 
ins and character of Imperium, the supreme law-making power 
within the temporal commonwealth. So we find that, in the writings of 
such pioneers of legal humanism as Guillaume Budé - especially in his 





3 Since Machiavelli's exact phraseology is important to my argument at this point, I am trans- 
lating from, and referring to, the Italian edition of The Prince (ed. Bertelli, 1969-5), both in 
this and in the next citation from the text. 
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treatise on The Education of the Prince — the transition to a more abstract 
concept of the State begins to be recognisably made. 

It is true that Budé continues to address his prince in the traditional 
manner on the need ‘to maintain your state’ (maintenir votre estat) (e.g. 
p. 134). But there are several occasions on which he appears to hover 
between this well-established usage and a more abstract meaning of the 
term, especially in his analysis of ‘the types of politic state’ (les espèces 
d'estat politique) (p. 149). Furthermore, there are one or two points at 
which he seems quite consciously to embrace the idea of the State as a 
locus of political power distinct from the powers of the prince. In Chapter 
XXVII, for example, he speaks of the prince's duty to give ‘a proper foun- 
dation to the public state’ (l'estat publique) (p. 110). And in the next 
chapter, discussing the example of ancient Sparta, he equates ‘the public 
state’ with the apparatus of government, explaining that the Spartan 
state was governed by ~ but apparently remained separate from — ‘the 

ind authority of their kings’ (p. 115). 

a generation, Budé's terminology began to be adopted with 
increasing confidence by a number of other French humanist writers on 
legal and political thought. In his address to the States General in 1562, 
I Hópital spoke to the assembled deputies about the role of law ‘in 
taining and conserving all States and Republics’ (Estatz et Republigues) 
(1, pp. 449-50). In his history of The State and Success of the Affairs of 
France, first published in 1570, Du Haillan began by discussing the 
foundations of ‘the state (l'estar) of France’, and promised to describe 
‘the progress, accidents and fortunes of this state’ (p. 1). And in his Six 
Books of a Commonweal in 1576, Bodin indicated most clearly of all that. 
he was willing to think of the State as a locus of power distinct from either 
the ruler or the body of the people. 

It is of course true that Bodin continues to speak of la République rather 

ing the Six Books into 
's key term as 'com- 
monwealth' rather than as ‘State’. Nevertheless, it is clear from Bodin's 
analysis of the concept that he thinks of the State as a distinct apparatus 
of power, and it is instructive that he not only speaks of it on numerous 
occasions as l'État, but that Knolles generally felt able to translate this 
term as ‘State’, and to employ the term with some consistency in a recog- 
nisably modern sense." 

It is clear in the first place that Bodin distinguishes the State from its 
Citizens, for he claims that we may sometimes find that ‘the people’ are 
* Sec for example p. 3 and passim on "the State"; p. $47 on ‘matters of State’; p. s61 on ‘men of. 

State”; p. 700 on the comparison between ‘every Lind of State’, et. 
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“into divers places dispersed, or else be utterly destroyed even though 
‘the city or state’ may remain ‘standing whole’ (p. 10). Similarly, he 
dieisgidas the powers of the State from those of its rulers, for he speaks 
istrates and officers’ as having a duty ‘to command, judge and 
kis. for the government of the state’, and points with dismay to the 
difficulties which tend to arise when the conduct of affairs falls into the 
hands of ‘such princes as have no experience of governing of the state" 
(pp. 382, 561). He thus arrives at a conceptualisation of the State as a 
locus of power which can be institutionalised in a variety of ways, and 
which remains distinct from and superior to both its citizens and their 
magistrates, As he expresses the point in discussing the concept of a 
“Popular Estate’ in Book III, ‘albeit that the government of a commonweal 
may be more or less popular, aristocratic or royal’, yet ‘the state in itself 
receives no comparisons of more or less’, since its powers are always 
‘indivisible and incommunicable’, and are not to be identified with the 
powers of those who may happen to have charge of the government 
(p. 250). 

The next country in which the same fundamental conceptual shift took 
place appears to have been England. By the end of the Cromwellian 
regime of the 15308, a similar set of material as well as intellectual pre- 
conditions for this development had been achieved: an increasingly 
bureaucratic style of central government, together with a growing interest 
amongst English humanists in the problems of ‘politics’ and public law." 
Perhaps the earliest instance of the term ‘State’ being used in a corres- 
pondingly impersonal sense can be found in Starkey's Dialogue between 
Pole and Lupset, completed in 1535.” It is true that, like Budé, Starkey 
continues to use the term in the traditional sense, speaking of the need for 
the prince to maintain ‘the most perfect and excellent state of policy and 
rule’, and for the legal system to uphold ‘every man’s state according to 
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his degrec'.! But he also begins to hover between this and a more abstract 
sense, as in his discussion of ‘whether the state of the commonalty should 
"be governed by a prince, or certain wise men, or by the whole multitude’, 
in the emphasis he places on the duty of ‘heads and rulers’ to ‘main- 
the state established in the country’ in which they are magistrates 
(pp. 61, 64). And finally, he sometimes seems to speak with full self- 
‘consciousness of the State as a distinct constitutional structure. He thinks 
of princes as ‘rulers of the state’; he insists that those who "have authority 
and rule of the state’ must "look not to their own singular profit’; and in 
discussing the role of Parliament in the constitution, he argues that its 
fundamental purpose is to ‘represent the whole state’ (pp. $7, 61, 167). 
As in France, so in England, we find this terminology being used with 
increasing confidence in the next generation by several humanist writers on 
moral and political thought. John Ponet in his Short Treatise of Politic 
Power in 1556 defends the key contention that the authority ‘to redress and 
correct the vices’ of governors and magistrates lies with ‘the whole body of 
every state’ (pp. 105-6). And Lawrence Humphrey in his book on The 
Nobles in 1563 offers a clear account of the relations — and the distinctions — 
between the prince, the nobility and the State. When he discusses the 
need for the prince to set a good example to his subjects, he explains that 
if a ruler lives a life of vice, the effect may be to ‘spread the same into the 
whole state’ (sig. Q 8b). When he defends the role of the nobles in society, 
he insists that a lack of ‘degree’ will tend to ‘unjoin the state, and rend it 
in wretched sort’, and that the maintenance of ‘degree’ is accordingly 
essential ‘in a well-ordered and Christian-like governed state’ (sig. B, 6b; 
sig. C, 3b). And when he concludes by declaring that nothing is ‘at this 
day more lamentable than the ignorance of magistrates and nobles’, the 
main reason he gives for voicing this concern is that such ignorance 
always the ‘head cause of all evils both in the state and religion’ (sig. X, 
ab). Finally, by the time we come to such a ‘politic’ humanist as Sir 
Walter Raleigh, writing at the turn of the century, we find him boldly 
entitling one of his tracts Maxims of State and discussing the concept of 
the State in a thoroughly familiar style. He begins by laying it down that 
‘State’ refers to ‘the frame or set order of a commonwealth’ (p. 1). Next 
he considers the act of ‘founding a state’, the different ‘parts of the state’, 
and the various ‘rules of preserving the state’ (pp. 5-6, 9). And in the 
course of this analysis he explicitly insists that the State's powers must be 
distinguished from those of particular rulers or magistrates. He defines ‘a 
monarchy or kingdom’ as ‘the government of a state by one head or chief’, 
and he points out that in some monarchies the ruler may be assigned ‘the 
1 For these quotations, see pp. 47,100, and for similar instances see pp. 63, 70, 73, 75, ete. 
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whole power of ordering all state matters’, but that in others he may have 
‘no full power in all the points or matters of state’ (pp. 1-2). 

Tt would of course be easy to exaggerate the confidence with which 
these writers employ this new concept of the State. It was only discussed 
in the final decades of the period we have attempted to survey; it was only 
invoked by the most secular-minded and sophisticated political theorists; 
and it left them in considerable confusion, especially in their attempts to 
analyse the relationship between the powers of the State and those of the 
Tuler, and in their eforts to explain what it might mean to be the citizen 
of a State as well as the subject of a prince. Nevertheless, the acquisition 
of the concept of the State may be said to be the precipitate of the historical 
process which this book has attempted to trace. By the end of the sixteenth 
century, in a work such as Bodin's Six Books, we not only find the term 
“State” being employed in a recognisably modern sense, but also find the 
rights and powers of the State beginning to be analysed in a distinctively 
modern style. It is evident in the first place that Bodin thinks of the State 
as the holder of supreme political power within its own territories. For in 
discussing the ‘letters of command’ which sovereign princes use to 
announce their will, he speaks of these as ‘rescripts of state’ and as "letters 
of command or state’, indicating that the authority by which they are 
issued is that of the State (p. 312). It is also evident that he thinks of the 
State as the institution to which all citizens owe their political allegiances. 
For he treats the crime of sedition as an offence not against the ruler but 
the State, describing the slave revolts of ancient Rome as risings ‘against 
the state’, and speaking of ‘seditious people’ as those who attempt to ‘take 
upon them the government’ by ‘invading the state’ (pp. 38, 791). Finally, 
he clearly thinks of the State as a purely civil authority which is assigned 
its powers for purely civil ends. As Knolles remarks in the Preface to his 
translation of the Six Books, Bodin's main assumption is that the aim of 
the political philosopher, in studying ‘matters of state’, is simply to eluci- 
date the conditions which best serve to promote ‘the quiet common good” 
(pp. iv, v). With this analysis of the state as an omnipotent yet impersonal 
power, we may be said to enter the modern world: the modern theory of 
the State remains to be constructed, but its foundations are now complete. 








Further. Reading 


(0) Calvin, There is a great dea of biographical material in Doumergue, 1899- 
1927, and a much more concise and up-to-date biography by Parker, 1975. 
Niesel, 1956, provides a valuable survey of Calvin's theology, and 

1954 discusses the evolution of the Calvinist Church. For general introductions 
to Calvin's political thought see Allen, 1957, Chapter 4 and Wolin, 1961, 
Chapter 6. For an excellent full-scale account see Chenevitre, 1937, and for 
Calvin's social and economic ideas see Biéler, 1959. On the question of Calvin's 
political radicalism see Baron, 1939, McNeill, 1949 and Walzer, 1966. 


(2) Bodin. Chauviré, 1914, is still the best biographical account, though it needs. 
to be supplemented by Mesnard, 1950. For the context of Bodin's thought see 
Church, 1941. On Bodin's methodology see Franklin, 1963 and Kelley, 1970. 
On his Ramist assumptions see McRae, 1955. Bodin's Method is discussed by 
Reynolds, 1931 and by Brown, 1939, and his transition to a more absolutist 
political theory is analysed and explained by Franklin, 1973 and Salmon, 1973, 
both very valuable accounts. For further details about the composition of the 
Six Books, see McRae, 1962. Some important articles on special topics: on 
Bodin's view of constitutional law, see Burns, 1959; on his view of taxation, 
‘see Wolfe, 1968; on his theory of sovereignty, see Lewis, 1968 and Giesey, 1973. 
(3) The Huguenot ‘Monarchomachs’. For the ideological background to the 
French religious wars, see Kingdon, 1956 and 1967. For the political back- 
ground, see Salmon, 1975, and for a fuller narrative see Romier, 1913-14 and 
1922. Figgis, 1960, provides a classic introduction to the 'monarchomachs’, and 
there are excellent and more up-to-date introductions in Franklin, 1967 and 
1969, and in Giesey, 1970. Walzer, 1966, includes a more general account of 
radical Huguenot thought. Caprariis, 1959, gives a full survey of Huguenot 
political literature up to 1572, but there is no comparable analysis for the crucial 
years after the massacre of St Bartholomew. The only ‘monarchomach’ of this 
period who has so far received detailed attention has been Hotman. Mesnard, 
1955 and Kelley, 1970 discuss his legal theories, Giesey and Salmon, 1972, 
furnish a comprehensive analysis of Francogallia, and Kelley, 1973 provides 
an excellent outline of his career and thought. 
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The rwo volumes of The Foundations of Modern Political Thought are 
intended as both an introduction to the period for students, and a 
presentation and justification of a particular approach to the interpretation of 
historical texts. Volume 1 deals with the Renaimsance, Volome 2 with the Age 
of Reformation. 

Quentin Skinner gives an outline account of all he principal texts of the. 
period, discussing in ram the chief political writings of Dante, Manilius, 
Barolus, Machiavelli, Erasmus and More, Luther and Calvin, Bodin and the 
Calvinist revolutionaries. But he also examines a very large number of lesser 
writers in order to explain the general social and intellectual context in which 
These leading theorists worked. He thus presents the history not as a 
procesion of ‘classic text’ but as the development of ideologies within which 
the texts themselves are more readily ionelligible. Professor Skinner traces the 
gradual emergence of tbe vocabulary of modern political thought, and in 
Particular the crucial concept of the State. The reader is given an insight into 
the actual procemes of the formation of ideologies and into some of the 
linkages between political theory and practice. 

‘Widely recognised as one of the clawic pieces of modern historical 
scholarship, The Foundations of Modern Political Thought won the Wolfson 
Prine for History for 1979 and was selected by The Times Literary Supplement 
a» one of the 100 most influential books of the last fifty years. 





“wa wonderful book... richly illustrated account of how from the late 
middle ages onward legal thinking, humanist rhetor, regjous controversy, 
and a changing historiography combined to form those new habits of mind 
and speech that we call the idea of the state." 
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